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For the District of Columbia Circuit 


No. 10,579 


Robert H. Williams, Appellant, 
v. 

Anti-Defamation League of B’nai B’rith and 
Adolph J. Sabath, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The appeal herein is from final order of the United 
States District Court for the District of Columbia dis¬ 
missing the complaint of the Appellant, Robert H. Wil¬ 
liams. (Section 1291, Title 28, United States Code.) 
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STATEMENT OF THE CASE 

Appellant, Robert H. Williams, a writer by profession, 
served in the armed forces of the United States from 
April 4, 1942 to the close of hostilities; that he was made 
Intelligence Officer, December 14, 1942; Counter Intelli¬ 
gence Officer, 31 August 1944; Commissioned Major, 30 
April 1946; appointed to Officers’ Reserve Corps, 10 July 
1947, which commission he yet holds. (Exhibits A, B, D, 
and E to original complaint herein, and affidavit of Robert 
H. Williams, made August 30,1948. (pp. 6A) 

Early in 1947, he wrote a small book entitled: The Anti- 
Defamation League and Its Use in the World Cotfimunist 
Offensive , which was published in March, 1947. 

(A copy of this book is in the record.) 

We quote from Appellant’s affidavit: 

“6. All Counter Intelligence duties above enumerated 
were clearly shown as such on my Officer’s Record 
Form 66-2 in the office of the Adjutant General, War 
Department, Washington, District of Columbia, at the 
time (May 28, 1947), the then Secretary of War, 
Robert P. Patterson, wrote a letter to Meier Stein- 
brink, National Chairman, Anti-Defamation League of 
B’nai B’rith, defendant herein, falsely stating my mili¬ 
tary record, with the exception that the first duty 
assignment, that of S-2 Replacement Training Center 
No. 4, April, 1942, was not shown on that form at that 
time.” 

On August 15, 1947, Congress having adjourned on July 
26, 1947, the defendant, Adolph J. Sabath, caused to be in¬ 
serted in the Appendix to the Congressional Record, at 
pages A4415 and A4416, the mentioned letter of Secretary 
of War, together with sundry false and malicious state¬ 
ments with respect to this appellant, and not made in 
“Speech or Debate in either House”. 

(Exhibit H to Appellant’s original complaint herein.) 
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We quote from Appellant’s affidavit: 

“9. That the innuendo contained in the alleged re¬ 
marks of defendant, Adolph J. Sabath, printed in the 
Appendix to the Congressional Record at pages A4415 
and A4416 that this plaintiff had fallen under the 
spell of ‘Hitler-Goebbels propaganda’ is wholly un¬ 
true, defamatory, derogatory and libelous as was not 
spoken in Speech or Debate in either House of Con¬ 
gress. 

“10. I am not acquainted with Leon de Aryan, nor 
do I know where he prints ‘The Broom’. My book 
was not printed in San Diego, and I know of no legiti¬ 
mate reason or excuse why anyone should state my 
book was printed on the presses which print ‘The 
Broom. ’ Such statement is wholly false. ’ ’ 

On or about March 25, 1948, the defendant-appellee, 
Anti-Defamation League of B’nai B’rith, published its 
book: Anti-Semitism in the United States in 1947, (copy 
in the record). In this book, this appellant is listed as 
among those which “expressed unfriendly sentiment in 
1947.” 

On page 59 of this book, this appellant is described as 
“Alleged author” of his book, and, further that: 

“it was revealed that Mr. Williams is' not, and never 
was a member of Military Intelligence or Military In¬ 
telligence Reserve.” 

In its response to request for admission of facts, Ap¬ 
pellee, Anti-Defamation League, hereinafter referred to as 
ADL, said: 

“2. The Request for Admissions is in all respects 
irrelevant to the subject-matter of the above entitled 
action which is concerned solely with whether three 
simple statements concerning plaintiff made by defend¬ 
ant herein in one of its publications are libelous.” 
(Emphasis supplied.) 

The “three simple statements” alluded to are those set 
forth in the complaint of the Appellant and are: 
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(1) Plaintiff described as among those which “ex¬ 
pressed unfriendly sentiment in 1947. ’’ 

(2) Plaintiff described as “ Alleged author. ’’ 

(3) The statement: “it was revealed that Mr. Williams 
is not, and never was a member of Military Intelli¬ 
gence or Military Intelligence Reserve.” 

Appellee, ADL, filed motion to dismiss and for summary 
judgment on the grounds that there was no genuine issue 
of fact and that ADL was entitled to judgment as a 
matter of law. 

Appellee, Adolph J. Sabath, filed motion for summary 
judgment, claiming complete constitutional immunity. 

Appellant filed motion for summary judgment 

Appellees’ motions were granted below and appellant’s 
motion denied. 


STATEMENT OF POINTS 

1. That as to defendant, Anti-Defamation League of 
B’nai B’rith, the words used by said defendant with 
respect to plaintiff, being untrue in fact are action¬ 
able per se. 

2. That as to defendant, Anti-Defamation League of 
B’nai B’rith, the pleas of privilege and justification 
made by said defendant are not warranted in law. 

3. That as to defendant, Adolph J. Sabath, the matter 
inserted in the Appendix to the Congressional Record 
of which complaint is made is outside the protection 
of the immunity provision of the Constitution of the 
United States. 

4. That the relief for which plaintiff prayed by way 
of injunction is fully warranted by the designated 
portions of this record. 

5. That plaintiff was entitled to summary judgment in 
manner and form as prayed. 
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SUMMARY OF ARGUMENT 

WITH RESPECT TO ANTI-DEFAMATION LEAGUE 
OF B’NAI B’RITH, THERE BEING NO GENUINE 
ISSUE AS TO ANY MATERIAL FACT, THE 
PLAINTIFF WAS ENTITLED TO SUMMARY 
JUDGMENT AS PRAYED, LEAVING THE ISSUE 
AS TO THE AMOUNT OF DAMAGES TO BE DE¬ 
TERMINED BY A JURY; AND, THAT DEFEND¬ 
ANT SABATH’S EXTENSION OF REMARKS 
WERE WITHOUT PROTECTION OF CONGRES¬ 
SIONAL IMMUNITY. 


ARGUMENT 

This action presents the basic issue as to whether the 
rights and legal relations of citizens, whether individual, 
or group, shall be determined in a court of law, or whether 
a citizen or group under assumed provocation may with 
impunity publish falsehoods respecting the name and fame 
of a fellow citizen. 

We have the highest regard for both the necessity and 
usefulness of the constitutionally protected right of free 
speech and the freedom of the press. However, our Su¬ 
preme Court has reminded all citizens: 

“that right as every other right enjoyed in human 
society, is subject to the restraints which separate 
right from wrong-doing.” 

Toledo Newspaper Co. v. U. 247 U. S., 402, 419. 

Writing more than 100 years ago, Alexis de Tocqueville, 
that eminent student of the American system of constitu¬ 
tional government said: 

“The strength of the courts of law has ever been the 
greatest security which can be afforded to personal 
independence; but this is more especially the case in 
democratic ages; private rights and interests are in 
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constant danger, if the judicial power does not grow 
more extensive and more strong to keep pace with 
the growing equality of conditions.” 

Democracy in America, Col. Ed. vol. II, 339. 

In Savitsch v. Patterson, 150 Fed. 2d, 15, this court had 
occasion to say: 

“The rigid tests for what amounts to ‘libel per se’ 
do not appear to have any real foundation in the law 
of libel. The true test should be whether the pub¬ 
lished materials, particularly the paper’s own com¬ 
mentary, are reasonably calculated to injure the plain¬ 
tiff in his trade, profession or community standing. If 
such appears to be the case, it then devolves upon 
the defendant to defend himself with pleadings of 
truth, fair comment, and non-libel.” 

This court had recent occasion to note: 

“Infiltration of government service is now a recog¬ 
nized technique for the overthrow of government.” 

Bailey v. Richardson, et al, decided March 22, 1950. 

Infiltration into and use of many worthy organizations 
is likewise a well-known technique of the enemies of Amer¬ 
ican constitutional government. To warn of such purpose 
and attempted use was the patriotic purpose of the plain¬ 
tiff, Williams, in writing his book. The defendant, ADL, 
took twelve months wherein to compose and publish its un¬ 
truths respecting this plaintiff. 

Honorable service in the armed forces of the United 
States is a prized record of worthy citizens of the nation. 
To have such service, and to be publicly denounced as 
falsely claiming such service is an assault upon one’s good 
name of the most grievous character. 

It is to be regretted that defendants so misjudged the 
tenor, effect, and patriotic public purpose of this plaintiff 
in writing his book that without justificaton or lawful ex¬ 
cuse, the defendant, ADL, and the defendant, Sabath, 
published and widely circulated grievous untruths with re¬ 
spect to this plaintiff; untruths, which are plainly malicious 
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in law, derogatory, defamatory and libelous and published 
with the intent and effect of injuring the plaintiff in his 
personal and professional conduct and reputation and to 
hold plaintiff up to personal and public ridicule, contempt 
and scorn; all to his great damage in the lawful pursuit 
and conduct of his profession. 

It is clearly apparent that neither of the defendants took 
any reasonable or adequate precautions whatever to ascer¬ 
tain the truth of the matter published by the defendant, 
ADL, in their book respecting this plaintiff, or of that 
untruthful and libelous material printed in the Appendix 
to the Congressional Record by the defendant, Sabath 
weeks after the adjournment of the Congress. A simple 
inquiry of this plaintiff, whose address was well known, or 
readily ascertainable, by each of these defendants, would 
have disclosed to each of these defendants their error. 
Such neglect indicates no less than a total contempt for 
the rights of this plaintiff, as well as a ready willing¬ 
ness to deceive all readers of either, or both, the book of 
defendant, ADL, or the contents of the Congressional 
Record. 

It is likewise to be regretted that responsible American 
citizens can become so self-centered and bewildered as to 
lend themselves to untruthful and defamatory attacks 
upon individual citizens rather than invoke the lawful 
processes of judicial procedure. In addition to such in¬ 
transigent malevolence, we find by the joint efforts of 
these defendants that the pages of the Congressional Rec¬ 
ord are debauched by calumny at the expense of American 
taxpayers. 

While it is to be noted that affidavits filed herein on be¬ 
half of defendant, ADL, are to be commended in their 
professed opposition to semantic designations of political 
ideology, including Communism, it appears to be true that 
the book of ADL under review makes no mention whatever 
of Communism other than the use of the title of plaintiff’s 
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book. They content themselves with untrue statements 
concerning the good faith and perspicacity of some who 
point to the danger of the use of their organization by ene¬ 
mies of the Republic, and, who seek its overthrow. 

All students of our history know that Americans are 
much given to joining crusades. Our political development 
is replete with examples of serious disturbance in both po¬ 
litical and social relations by organized groups displaying 
the banner of ANTI-THIS, THAT, OR THE OTHER. 
Designing demagogues trade upon such slogans, as do 
predatory individuals seeking power over the minds and 
muscles of the unthinking. The more dispassionately 
minded recall with appreciation the wise words of Wood- 
row Wilson: 

“America does not consist of groups. A man who 
thinks of himself as belonging to a particular na¬ 
tional group in America has not yet become an 
American.” 

Words express different ideas to many people. Though 
dictionaries are plentiful, few consult them. If you would 
arouse somnolent antagonisms, use a word of many syl¬ 
lables, prefix ANTI- to it, and leave the reader or listener 
to his own interpretation of what you mean. 

A pertinent example is the word: SEMITISM: 

“SEMITISM: 2. a policy or policies, esp. political, 
favorable to the Jews; hence, favor to, or predis¬ 
position toward, Jews.” 

Wenster’s International Dictionary. 

With the prefix ANTI- it follows that to be opposed to 
favoring this particularly important, justly respected, and, 
powerful group of our citizens is to be “ANTI-SEMITIC.” 

Accordingly, our cherished political maxim; 

“Equal and exact justice to all men, of whatever state 
of persuasion, religious or political” 
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is to be discarded as unworthy of decent men; a result to 
be opposed by all well-disposed citizens of whatever re¬ 
ligious faith or political conviction. 

It is to be noted with appreciation that a growing 
number of Jews prominent in various fields of honorable 
activity in the life of the United States are currently com¬ 
ing to realize the dangerous implications of the activities 
of the defendant, ADL. 

Arthur Garfield Hays, New York lawyer, said in an 
address to the New York Chapter, THE AMERICAN 
COUNSEL FOR JUDAISM, October 26,1949: 

“Organizations formed against one particular preju¬ 
dice, in my judgment, do more harm than good. For 
instance I venture to state that I would not join an 
organization like the Anti-Defamation League. ... I 
object to any group of people in the United States 
who pass judgment on other people. . . . I’ll wager 
they have the names of thousands and thousands of 
American citizens on whom they have passed judg¬ 
ment. . . . Whether there is anti-Semitism or not de¬ 
pends upon conditions of a particular kind; prejudice 
is developed through differentiations, through groups 
like the Zionist groups, Anti-Defamation Leagues, at¬ 
tempts to get particular favors under the law.” 

Liberty under law is the luxury of dsciplined minds. It 
is not license. Mankind is not free to do as he might de¬ 
sire, or as he might will. He is only free to do what he 
ought to do in just and decent regard for the equal right 
of others and of his obligations to them. Only by the 
acceptance and practice of this principle has mankind made 
his tortuous and zigzag way from jungle savagery to our 
present cellophane civilization. 

Morris R. Cohen in his new book: REFLECTIONS OF 
A WONDERING JEW, writes: 

“The fact remains that a great deal of anti-Semitism 
arises from the very fact that we suspect it where it 
does not exist, and our very suspiciousness makes 
us intolerant and disagreeable to our neighbors.” 
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Careful reading will show that it was in all good friend¬ 
liness of spirit and concept that plaintiff, Williams, wrote 
his book, brought into and made a part of the record in 
this case by defendant, ADL. Williams was pointing out 
how the activities of defendant, ADL, however well inten- 
tioned, were being used in the familiar technique of world 
Communist agents and advocates in all nations of the 
world, particularly in the United States. 

This situation and the relation of the Jewish people 
thereto, and, with particular relation to the activities of 
defendant, ADL, has been most adequately reviewed by 
Allen Lesser, a distinguished member of American citizens 
for whom the defendant, ADL, purports to speak. In a 
thoughtful article entitled: ON ANTI-DEFAMATION 
HYSTERIA, published in the MENORAH JOURNAL, a 
Jewish cultural Society publication, Spring 1946, p. 144 
et seq., after directing attention to 

“ excessive exploitation of anti-semitism and good-will 
activities in order to justify subsidies for the work 
(Universal Jewish Encyclopedia) on the ground of 
fighting anti-semitism ,, , he concludes: 

“Restoring perspective to a people so driven by fear 
is not easy. It will be difficult to convince the victims 
of the scare propaganda that America’s insistence 
upon the rights of man, however imperfectly adhered 
to during her history, still remains a live and active 
ideal. American Jews who have been frightened by 
the professional anti-defamationists will not readily 
believe that the United States has successfully fought 
and overcome far more serious problems of prejudice 
than the anti-Jewish agitation inspired by the Nazis. 
The facts are that America has fought prejudice 
against Quakers, against Catholics, against Irishmen, 
against Poles, against Chinese, against Italians—and 
is still fighting prejudice against Jews. America has 
fought these battles consciously, in the full knowledge 
that she was thereby defending the democratic way 
of life. In many respects, America has made greater 
strides in this struggle against bigotry and intolerance 
than any other nation in the world. 
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“Since early colonial days American Jews have ren¬ 
dered valuable service in that fight. But until we 
clearly see our own special problems against the larger 
perspective of American history and ideals, until we 
realize that America has actually scotched organized 
anti-semitism and that many of us are being kept in 
a constant state of agitation by a blown-up bogy— 
until then we American Jews will hardly be able to 
contribute our fullest share in the struggle for com¬ 
plete democracy at home and in the post-war world.” 

In a patriotic and scholarly article: ISRAEL’S FLAG 
IS NOT MINE, Reader's Digest, September, 194-9, Alfred 
M. Lilienthal, a member of the bar of New York and a 
resident of Washington, D. C., expresses the idea thus: 

“But when anyone criticises, however mildly, either 
Zionism, the State of Israel, or the hysterical behavior 
of some group of Jews, we have no right to shout 
‘ anti-Semitism . 9 

“In any religion one can find a small group of fa¬ 
natics who hate those of other faiths. Such fanatics 
are not numerous or important. It is Semitism—the 
constant effort of some Jews to assert themselves as 
Jews—and not their religion of Judaism which feeds 
anti-Semitism.” 

Thus does the Wilsonian concept of sound patriotic 
Americanism gains acceptance with the thoughtful of all 
faiths. 

It is particularly unfortunate that in the present dis¬ 
turbed condition of the world and the impact of these con¬ 
ditions on the people of the United States that organized 
groups of our citizens should be found lending themselves 
to the idea—an idea doubtless stimulated by their own 
activity—that there is other than sporadic instances of 
personal antipathy and objection to particular groups of 
American citizens exercising to the full their political 
rights under our laws and Constitution. It is for the 
courts to mark the line and boundaries of the rights and 
responsibilities of the citizen and to clearly call to account 
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all those who assault the good name, character, and profes¬ 
sional integrity of others by deliberate or negligent pub¬ 
lication by speech or press of untruthful defamation. 

It is to be recognized that it has been the law of Eng¬ 
lish speaking countries for much more than a century of 
juridical experience that you may with impunity dissect 
and dispute the arguments on any subject set forth in any 
printed publication. In doing so, however, you must re¬ 
spect and observe the lawful rule relating to justifiable 
free speech and comment upon the views or work of an¬ 
other. 

Such universal rule has been well stated as follows: 

“It never attacks the individual; the stricture or criti¬ 
cism is not upon the person himself, but upon his 
work. In other words it is impersonal. ’ 9 
36 Corpus Juris, 1282 and a long list of cited cases. 

All the authorities agree that words which are untrue in 
fact when used with respect to another are actionable 
per se. 

Significant among such authorities are the following: 

“When the words spoken have such a relation to the 
profession or occupation of the plaintiff that they di¬ 
rectly tend to injure him in respect to it, or to impair 
confidence in his character or ability, when, from the 
nature of the business, great confidence must neces¬ 
sarily be reposed, they are actionable, although not 
applied by the speaker to the profession or occupa¬ 
tion of the plaintiff; . . 

Sanderson v. Caldwell, 45 New York, 398,405 
Continental Nat. Bank v. Bowire, 23 S. W., 131,134 

The published words of which complaint is made in this 
action show upon their face that they were intended to be 
an attack upon the character and integrity of this plain¬ 
tiff ; designed to lower him in the estimation of right-think¬ 
ing men; cause him to be shunned and avoided; expose 
him to hatred, contempt and ridicule. 
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In the instant publication of the defendant, ADL, its 
criticism is not directed at the work of the plaintiff, 
Williams, his ideas, statements, or opinions, but at the 
man himself, impugning his integrity, attacking by untrue 
statements and aspersions his honorable service in the 
armed forces of the United States. 

All this was deliberately, even negligently, done in high 
disdain of the basic rights of plaintiff to be and remain 
free from such personal assaults by direct statement or 
by innuendo. To charge, as here, a man with misrepre¬ 
sentation with respect to his service in the armed forces 
of his country is to label him as a contemptible cur prowl¬ 
ing in the depths of dishonor. 

Plaintiff has shown, and, the affidavits and partial re¬ 
sponses of the defendants admit, that the words published 
by defendants with respect to this plaintiff are untrue in 
fact. That such words are actionable, and, when of a 
nature as to impair confidence in his character and ability, 
they are libelous and defamatory, is plain from numerous 
decisions of the most respected courts. It would serve no 
useful purpose to multiply citations. 

“Do not enquire who says a thing; enquire rather, 
whether what he says be true. ,, 

Thomas a Kempis. 

“The truth has been found from time immemorial to 
present the gravest questions when one wants an an¬ 
swer. The dusty answer may be that which is received. 
Printing anything on the assumption that it is the 
truth requires the most careful examination as to the 
basis of fact, for it is the proof of the truth, the whole 
truth, and nothing but the truth, which is a defense. * 1 
Wittenberg, Dangerous Words, p. 186. 

That defendant, ADL, may have been misled by erro¬ 
neous and faulty statements made by others neither ex¬ 
cuses its culpability nor relieve it from liability for its 
libelous publication. Whoever publishes libelous matter 
does so at his peril. 
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“Talebearers are as bad as talemakers. ,, 

Newell, Libel (Mid Slander, 4th ed. 313. 

In the leading case of Burt v. Advertiser Newspaper 
| Co ., 154 Mass. 238, 245, the writer of the libel of which 
complaint was made had before him a letter from the 
Treasury Department of the United States, upon which 
he based much of the article which concerned the conduct 
of a custom-house broker. While the possession of such 
letter neither condoned nor excused the publication, it was 
held to be admissible in the action as bearing upon the 
question of damages. 

The matter caused to be printed in the Appendix to the 
Congressional Record by the defendant, Sabath, includes 
what purports to be a letter from Secretary of War Robert 
P. Patterson, addressed to Hon. Meier Steinbrink, Na¬ 
tional Chairman, Anti-Defamation League of B’nai B’rith, 
which much like the letter mentioned in the Massachusetts 
case, cited above, is relied upon by the defendant, ADL, as 
authority for their “simple statement (3)”, quoted above 
respecting the service of the plaintiff in the armed forces 
of the United States. 

i • • • 

The affidavit of plaintiff and exhibits to his complaint 
show the utter falsity of the quoted statement. Its libel¬ 
ous character and damaging effect to the standing and 
reputation of this plaintiff is so plain as not to require 
argument. 

While not necessarily attributed to the defendant, ADL, 
though plainly related to the libelous assault made upon 
this plaintiff, there are further statements with reference 
to plaintiff found in the alleged remarks of defendant, 
Sabath, printed in the Appendix to the Congressional Rec¬ 
ord, which are untrue in fact, and are both defamatory 
and damaging. (See affidavit of Williams, R. 6A) 

The letter of Secretary of War Patterson could not 
have come to the hands of defendant, Sabath, save by 
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the action of the Chairman of defendant, ADL. Thus, each 
of the defendants are legally responsible for both the 
action of the defendant, Sabath, in his untruthful remarks 
so printed in the Appendix to the Congressional Record, 
as well as the publication of such letter. 

In the affidavit of Justice Meier Steinbrink, Chairman 
of defendant, ADL, and filed in its behalf, (ADL Exhibit 
3), the contents of the book of plaintiff, Williams, is char¬ 
acterized as “gratuitous and unprovoked canards.” Such 
continued aspersions does much to prove the determined 
and legally malicious effort of the defendants to destroy 
the standing and reputation of the plaintiff in the honor¬ 
able exercise of his rights as an American citizen; nay, 
his duty to disclose dangerous practices inimical to good 
citizenship and the welfare of the people of the United 
States. If the book of Williams was factually or other¬ 
wise untrue or erroneous in detail, no impediment existed 
to prevent defendants from criticism of the book; no legiti¬ 
mate excuse existed to cause a wait of months, running 
into a year, before challenging the book in the courts of 
the country, rather than the publication of false statements 
concerning its author. 

“It is not necessary, to render an act malicious, that 
the party be actuated by a feeling of hatred or ill-will 
towards the individual, or that he entertain and pursue 
any general bad purpose or design. On the contrary, 
he may be actuated by a general good purpose, and 
have a real and sincere design to bring about a refor¬ 
mation of matters; but if in pursuing that design he 
wilfully inflicts a wrong on others which is not war¬ 
ranted by law, such act is malicious.” 

Newell, Libel and Slcunder, 4th Ed., 313. 

“ *A good name is rather to be chosen than great 
riches, and loving favor rather than silver and gold’ 
“The respect and esteem of his fellows are among 
the highest rewards of a well-spent life vouchsafed to 
men in this existence. The hope of them is the in¬ 
spiration of his youth, and their possession the solace 
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of his later years. A man of affairs, a business man, 
who has been seen and known of his fellow man in 
the active pursuits of life for many years, and who has 
developed a good character and an unblemished repu¬ 
tation, has secured a possession more useful and more 
valuable than lands, or houses, or silver, or gold. Tax¬ 
ation may confiscate his lands; fire may bum his 
houses; thieves may steal his money; but his good 
name, his fair reputation, ought to go with him to 
the end—a ready shield against the attacks of his ene¬ 
mies, and a powerful aid in the competition and strife 
of daily life. ,, 

Circuit Judge (U. S) Sanborn in Times Pub. Co. v. 

Carlisle, 94 Fed. 762,769. 

Pentiff v. Park, et al, 53 A. L. R., 626 

An action quite like the present case, was Hryhorijiv 
(Grigorieff), et al v. Winchell, 160 N. Y. Misc. 574, affirmed 
267 App. Div. (N. Y.), 817, wherein the plaintiffs were lec¬ 
turers, who were charged with being unpatriotic and pro- 
Nazi. (Here plaintiff Williams is charged by defendant, 
Sabath, by innuendo as having fallen “into the trap of the 
Hitler-Goebbels propaganda line. ,, ) 

In the course of his opinion Justice McLaughlin wrote: 

“Sufficient also is alleged to show that the words are 
defamatory per se. These men are alleged to be in 
business of lecturing to the public. That is their 
livelihood. Words charging them with . . . pro-Nazi 
connections . . . certainly are sufficient without any 
innuendo to constitute defamation per se. . . . Being 
charged as pro-Nazi and then lecturing to the people 
would simply mean that the plaintiffs were at the 
time of lecturing held up to contempt, ridicule, and 
disgrace. It establishes a libel per se. ’ ’ 

In the case of Edwards v. Hines, affirmed per curiam by 
this court on May 19, 1949, the defendant Hines wrote and 
published concerning a candidate for public office that 
such candidate had as respect the plaintiff, Edwards, 
acted as follows: 


17 


“He (the candidate) not only defended him (Edwards) 
in his (Edwards) unethical and dishonest practices as 
a real estate broker.** 

The subject of malice is summarized in 33 Amer. Jur., 
pp. 247-251 as follows: 

“Malice is said to be essential to an action for libel, 
but it is malice in a special technical sense which exists 
in the absence of lawful excuse, and where there will 
be no spite or ill will or disposition to injure others. 
Every publication having the other qualities of a libel, 
if willful and unprivileged, is in law malicious. The 
publication of words actionable in themselves is suf- 
ficent evidence of legal malice. Legal malice exists 
where a wrongful act is done intentionally.” 

See also: Neeb v. Hope, 111 Penna. 145, 2 Atl. Rep. 568, 
570. 

“Every injurious publication of or concerning an¬ 
other, if it contains libelous matter, is presumed to 
have been made maliciously; and this presumption 
continues until it appears that the matter charged as 
libelous is in fact true, and was published with good 
motives and justifiable ends.” 

State v. Mason, (Oregon), 26 L. R. A. 779, 782. 

“If false and defamatory statements are made con¬ 
cerning another without sufficient cause or excuse 
they are legally malicious.** 

Newell, Slander amd Libel, 4th Ed., 275-277. 

“If the publication was libelous, the defendant took 
the risk. As was said of such matters by Lord Mans¬ 
field, ‘whatever a man publishes, he publishes at his 
peril.* ** 

Holmes, J. in Peck v. Tribune Co., 214 U. S., 185,189. 
“As Chief Justice Hughes wrote in Be Jonge v. Ore¬ 
gon, 299 U. S. 353, 365, it is only through free debate 
and free exchange of ideas that government remains 
responsive to the will of the people and peaceful 
change is effected. The right to speak freely and pro¬ 
mote diversity of ideas and programs is therefore one 
of the chief distinctions that sets us apart from totali¬ 
tarian regimes. 
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“ Accordingly a function of free speech under our sys¬ 
tem of government is to invite dispute. It may in¬ 
deed best serve its high purpose when it induces a con¬ 
dition of unrest, creates dissatisfaction with conditions 
as they are, or even stirs people to anger. Speech is 
often provocative and challenging. It may strike at 
prejudices and preconceptions and have profound un¬ 
settling effects as it presses for acceptance of an idea. 
That is why freedom of speech, though not absolute, 
ChaplisJcy v. New Hampshire., 315 U. S., 571, 572, is 
nevertheless protected against censorship or punish¬ 
ment, unless shown likely to produce a clear and pres¬ 
ent danger of a serious substantive evil that rises far 
above public inconvenience, annoyance, or unrest. 
(Citing cases.) There is no room under our Constitu¬ 
tion for a more restrictive view. For the alternative 
would lead to standardization of ideas either by legis¬ 
latures, courts, or dominant political or community 
groups.” 

Justice Douglas for the majority of the Supreme 
Court of the United States, May 16, 1949, in the 
case of Terminiello v. Chicago., Adv. Ops. Vol. 93, 
No. 15. 

The sum of the law with respect to speech or writing is 
this: UNLIMITED CHARACTERIZATION, EVEN 
REPROBATION, OF PRINCIPLES OR DOCTRINES 
MAY EXIST, BUT SUCH MUST NOT BE USED TO 
IMPUTE ILLEGAL OR DISHONORABLE CONDUCT, 
MORALS, OR MOTIVES TO THE AUTHOR. ANY¬ 
THING SAID OR WRITTEN WITH RESPECT TO 
THE AUTHOR MUST BE TRUE. “THOU SHALT 
NOT BEAR FALSE WITNESS” IS A LAW OF GOD 
AND MAN. 

In a leading District of Columbia case, Washington 
Times Co. v. Bonner, 66 App. D. C., 286, the court re¬ 
affirms the rule of privilege and quotes with approval from 
Burt v. Advertiser Newspaper Co., 154 Mass. 238, from the 
opinion of Justice Holmes, later the revered Justice of 
the Supreme Court of the United States. 
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See also: Blake v. Trainer, 79 D. C. App., 360. 

“It is of course essential to all fair comment that the 
critic confine himself to criticism, and that he do not 
make it a veil for personal censure, nor allow himself 
to run into reckless and unfair attacks merely for the 
purpose of exercising the power of denunciation. If 
under the pretext of criticising a literary production 
a critic takes an opportunity to attack the author he 
is guilty of libel.’* 

Ruling Case Law, Vol. 17,352, Secs. 99 and 100, 
Citing: Triggs v. Sim Printing Assn., 179 N. Y. 
144; 66 L. R. A. 612 and Note. 

In the cited Triggs v. Sun Printing Assn. (1904), Justice 
Martin wrote: 

“The critic must, however, confine himself to criticism, 
and not make it a veil for personal censure, nor allow 
himself to mm into reckless and unfair attacks merely 
for the purpose of exercising his power of denuncia¬ 
tion. If, under the pretext of criticising a literary 
production or the acts of one occupying a public posi¬ 
tion, the critic talces an opportunity to attack the 
author or occupant, he will he liable to an action for 
libel” 

(Citing sundry cases.) (Emphasis supplied.) 

Proceeding further, the learned justice recounted sundry 
comments, saying: 

“The articles complained of represent the plaintiff as 
illiterate, uncultivated, coarse, and vulgar, and his 
ideas as sensational, absurd, and foolish. . . . These 
representations concerning his personal characteristics 
were not within the bounds of fair and honest criti¬ 
cism, and are clearly libelous per se. . . . 

“The single purpose of the rule permitting fair and 
honest critcism is that it promotes the public good, 
enables the people to discern right from wrong, en¬ 
courages merit, and firmly condemns and exposes the 
charlatan and the cheat, and hence is based upon 
public policy. The distinction between criticism and 
defamation is that criticism deals only with such 
things as invite public attenton or call for public com- 
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ment, and does not follow a public man into his pri¬ 
vate life, or pry into his domestic concerns. It never 
attacks the individual, but only his work. A true critic 
never indulges in personalities, but confines himself to 
the merits of the subject matter, and never takes ad¬ 
vantage of the occasion to attain any other object be¬ 
yond the fair discussion of matters of public interest, 
and the judicious guidance of the public taste. The 
articles in question come far short of falling within 
the line of true criticism, but are clearly defamatory 
in character, and are libelous per se.” 

To the same effect, almost in the same words, this salu¬ 
tary and sensible principle is set forth in 53 Corpus Juris, 
Sec. 131, pp. 211-214. 

This subject is discussed in De Savitsch v. Patterson, 
150 Fed. (2), 15, Court of App. D. C., wherein the court 
had this to say: 

“The ‘fairness* of comment is an item of defense that 
can only be judged in its entire setting. The difficulty 
and confusion in thinking which attends published 
commentary on an individual’s conduct has been char¬ 
acterized as follows: 

‘The error which is usually committed by those 
who bring themselves within the law of libel when 
commenting on conduct is in thinking that they 
are commenting when in fact they are misde¬ 
scribing. Real comment is merely the expression 
of opinion. Misdescription is matter fact. If the 
misdescription is such an unfaithful representa¬ 
tion of a person’s conduct as to induce people to 
think that he had something dishonorable, dis¬ 
graceful, or contemptible, it is clearly libelous. 
To state accurately what a man has done, and then 
to say that in your opinion such conduct is dis- 

f raceful or dishonorable, is comment which may 
o no harm, as every one can judge for himself 
whether the opinion expressed is well founded 
or not. Misdescription of conduct, on the other 
hand, only leads to the one conclusion detrimental 
to the person whose conduct is misdescribed, and 
leaves the reader no opportunity for judging 
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himself for the character of the conduct con¬ 
demned, nothing but a false picture being pre¬ 
sented for judgment/ ” (Emphasis supplied.) 

In Foley v. Press Pub. Co., 235 N. Y. S., 340 (1929), 
Proskauer, J., at page 351, wrote: 

“In order that defensible immunity may attach to a 
publication purporting to be ‘fair comment’ on a 
subject of public interest, it must be (1) a comment; 
(2) based on facts truly stated; (3) free from im¬ 
putation of corrupt or dishonorable motives on the 
part of the person whose conduct is criticised, save in 
so far as such imputations are warranted by the facts 
truly stated and (4) the honest expression of the 
critic’s real opinion.” 

(Citing: Gatley, Libel and Slander, pp. 371-379; 

Bower, Defamation, pp. 114-117.) 

These sound views were again confirmed in Foley v. 
New York Evening Journal, 235 N. Y. S., 357. 

“An intention to serve the public good in such a case 
cannot authorize or justify a defamation of private 
character.” 

Ogren v. Rockford Star Ptg. Co., 288 Ills., 416, 417, with 
numerous citations. 

Defendant, ADL, claims privilege for their publication 
with respect to plaintiff, and, cite the decision of this court 
in No. 9492, Dickins v. International Brotherhood of Team¬ 
sters, decided on October 18,1948,171 Fed. 2d 21-24. 

A careful examination of this opinion discloses that it 
bears only the most tenons relation to the case at bar. 
In the Dickins case here was prompt publication within 
less than thirty days by the defendant Teamsters contest¬ 
ing the story told by the plaintiff of an alleged public 
brawl in a prominent hotel on a political occasion. This 
publication was supported by seven affidavits and the de¬ 
fendants defended the action brought by Dickins on two 
grounds: truth and privilege. 
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Individual observers or participants might disagree as 
to who was drunk, or who struck the first blow in the brawl, 
but it would be somewhat of a strain upon the rights of 
a free press for the court to say that each might not tell 
his story. 

Such is a far cry from a publication of an untruth con¬ 
cerning the military service of an author months after he 
had published a book recounting observations respecting 
the use of defendant organization by the enemies of the 
United States. 

Our position is fully supported in White v. Nichols, 
et al. 44 U. S. (3 How.), 266, 286, a most comprehensive 
discussion of the law of libel, where it is stated: 

“Falsehood and the absence of probable cause will 
amount to proof of malice. ,, 

The relevant and material facts involved in this action 
have been reviewed. The legal effect of the admitted and 
uncontested facts has been cited with universal support 
of the authorities, by both the decisions of the highest and 
most respected courts as well as the law writers. 

In an elaborate monograph on Recent Developments in 
Trial tmd Appellate Practice under the Rules, written by 
Werner Usen of the New York Bar and published by West 
Publishing Company in Federal Rules of Civil Procedure, 
1947, page 339, with respect to Summary Judgment, we 
note the following: 

“Federal Rule 56 permits any party to move for sum¬ 
mary judgment, whether he is seeking to recover upon 
or to oppose a claim, counter-claim or cross-claim for 
relief, including declaratory relief. 

“The judgment sought shall be rendered forthwith 
if (1) the pleadings, (2) the depositions and (3) the 
admissions on file, together with (4) any affidavits 
show that, except as to the amount of damages, there 
is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter 
of law.” 


23 


Plaintiff has shown, and, the affidavits and partial re¬ 
sponses of the defendants admit, that the words published 
by defendants with respect to this plaintiff are untrue in 
fact. That such words are actionable and libelous and de¬ 
famatory is plain from numerous cited decisions of the 
most respected courts. It could serve no useful purpose 
to multiply citations. 

It is equally true that the claimed defense of justifica¬ 
tion is wholly without merit. That the defendants pub¬ 
lished the challenged untrue and defamatory words under 
careless misapprehension of the true facts but magnifies 
their culpability; proves their disregard and contempt for 
the law and their insensibility to the rights of others. A 
sorry spectacle, indeed! A most grievous situation, which 
this plaintiff asks this court to relieve to the full extent of 
its dignity and power. The protection of the rights of the 
citizen is one of the major functions of sound government 
in the American tradition. 

We ask this court to reverse the judgment of the court 
below, and, that it direct that our motion for summary 
judgment be entered, saving the determination of the 
amount of damages for the decision of a jury. 

See: Rule 56, as amended, par. (c), Rules of Civil 

Procedure , and cases cited. 

n 

LIBELOUS MATTER INSERTED IN THE APPENDIX 
TO THE CONGRESSIONAL RECORD IS OUTSIDE 
THE PROTECTION OP THE IMMUNITY PRO¬ 
VISION OF THE CONSTITUTION. 

The immunity provision of Section Six of Article I of 
the Constitution of the United States protects members of 
Congress “for any Speech or Debate in either House.” 
The source of this constitutional principle has a long and 
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interesting history tracing from efforts to free members 
of deliberative bodies from attack or coercion from any 
source outside their chambers. 

Said James Madison: 

“I have always considered the right of self protec¬ 
tion in the discharge of the necessary duties as in¬ 
herent in legislative bodies as in courts of justice, 
in the State legislatures as in the British Parliament, 
and in the Federal Legislature as in both. In the 
application of this privilege to emerging cases, diffi¬ 
culties and differences of opinion may arise. In decid¬ 
ing on these the reason and necessity of the privilege 
must be the guide.” 

Madison’s Writings, vol. 4, p. 221. (Emphasis 
supplied.) 

The distinguished American jurist, Joseph Story wrote: 

“No man ought to have a right to defame others under 
color of a performance of the duties of his office. And 
if he does so in the actual discharge of his duties in 
Congress, that furnishes no reason why he should be 
enabled, through the medium of the press, to destroy 
the reputation and invade the repose of other citizens. 
It is neither within the scope of his duty nor in the 
furtherance of public rights or public policy. Every 
citizen has as good a right to be protected by the laws 
from malignant scandal and false charges and de¬ 
famatory imputations, as a member of Congress has 
to utter them in his seat. If it were otherwise, a man’s 
character might be taken away without the possibility 
of redress, either by the malice, or indiscretion, or 
overweening self-conceit of a member of Congress.” 

Story’s Commentaries on the Constitution of the 
United Stales, 5th ed. by Bigelow, Book III, Chap. 
12, Sec. 866. 

The historic case of KUbourn v. Thompson, 103 U. S., 
168, 204, held that the constitutional privilege included 
resolutions, committee reports and votes by members, as 
well as “Speech or Debate.”. 
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Such are the outer limits of congressional immunity. The 
Supreme Court in Kilbourn v. Thompson, qualified its de¬ 
cision in that action as follows: 

“It is not necessary to decide here that there may 
not be things done in the one House or the other, of 
an extraordinary character, for which members who 
take part in the act may be held legally responsible. ,, 

After an exhaustive study, Professor Olin P. Field 
wrote: 

“There is no case in the United States which has di¬ 
rectly decided that the privilege is an absolute one, 
and on principle is it believed that the privilege should 
be deemed a conditional one. 77 
Field, The Constitutional Privilege of Legislatures, 
9 Minn. L. Rev. 445, April 1925. 

“The test laid down by both the United States courts 
and the Massachusetts courts seems to be: Is the mem¬ 
ber engaged in legislative business at the time he 
makes the alleged defamatory statements. 77 
Idem: p 444 

“Of course, a member of a legislative body cannot take 
advantage of his official position to give expression 
to private slanders against others, and then claim that 
the words were privileged because they were spoken 
in the course and as a part of the public discussion of 
a pending measure. 77 

McGraiv v. Hamilton, 184 Penn. 108. 

“But to consider every malicious slander uttered by a 
citizen, who is a representative, as within his privi¬ 
lege because it was uttered in the walls of the repre¬ 
sentatives 7 chamber to another member, but not ut¬ 
tered in executing his official duty, would be to extend 
the privilege further than was intended by the people, 
or than was consistent with sound policy, and would 
render the representatives 7 chamber a sanctuary of 
calumny. 1 * 

Coffin v. Coffin, 4 Mass. 1. (Emphasis supplied.) 
See also: 

Long v. Ansell, 69 F. 2d. 386,389. 
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Post Publishing Co. v. Hallam, 59 Fed. 530, 540. 

Restatement of the Law of Torts, Vol. HE, par. 590, 
599. 

“And a person may be publicly stigmatized and ruined 
by utterances on the floor of Congress without any op¬ 
portunity in any established forum to deny or to re¬ 
fute.” 

Bailey v. Richardson, et al, App. D. C., decided 
March 22,1950. (Emphasis supplied.) 

As disclosed by the record in the pending action, we 
observe the defendant, Sabath, weeks after the adjourn¬ 
ment of the session of Congress, putting into the perma¬ 
nent print in the Appendix to the Congressional Record 
alleged remarks replete with untrue statements of fact 
impugning the professional character, military record, and 
standing of the plaintiff—alleged facts whose falsity could 
have been readily ascertained by simple inquiry. 

That the defendant, Sabath, was misled by others, 
whether officials of government, or of defendant, ADL, 
may be conceded. Such charitable concession, however, 
does not absolve him from the consequences of his un¬ 
lawful, mischievous and unwarranted conduct to the serious 
prejudice and damage of plaintiff. No legislative prob¬ 
lem or measure in any way relating to public or private 
business was under consideration. The legislative session 
of Congress had already closed, and it was weeks later 
that the defendant, Sabath, besmirched this plaintiff and 
befouled the Congressional Record by his voluntary and 
unprovoked action. 

For the courts to say that the Appendix to the Con¬ 
gressional Record may be used for the publication of 
scandalous, derogatory, defamatory and libelous matter of 
and concerning a private citizen of the United States with 
the assurance that such publication is immune from ju¬ 
dicial challenge under any and all circumstances as against 
the member of either House, or against any who may in¬ 
stigate, reprint, or circulate such matter, is to invite in¬ 
dividual calumny at the expense of the public purse. 
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The circumstances of the instant use of the Appendix to 
the Congressional Record are such as to confirm the opin¬ 
ion that such was deliberately designed to defame the par¬ 
ties mentioned therein. The errors of fact therein are 
abundantly disclosed by this record. No useful public pur¬ 
pose could possibly be accomplished by such publication. 

The right of the individual citizen to be immune from 
untrue and unwarranted assaults upon his integrity and 
professional honor and attainments, whether from an indi¬ 
vidual in private or public position, or from a group, is 
basic in an orderly society. 

Words spoken in debate in either House of Congress 
give others an opportunity to challenge untrue or intem¬ 
perate statements. When words are found in a formal 
report, such report relating to a matter under consider¬ 
ation or review by either House, such report is subject to 
examination of the entire membership of Congress. Such 
formal reports together with testimony taken by a com¬ 
mittee of either House in inquiry concerning a proper 
subject of legislative interest, together with words spoken 
in “Speech or Debate”, must embrace the full limits of 
congressional immunity under the Constitution. 

The neat phrases of Justice Cordozo of the Supreme 
Court are most apt in this connection: 

“The schism in the law of defamation between the 
older wrong of slander and the newer one of libel is 
not the product of mere accident. (Citing authorities.) 
It has its genesis in evils which the years have not 
erased. Many things which are defamatory may be 
said with impunity through the medium of speech. 
Not so, however, when speech is caught upon the 
wing and transmuted into print. What gives the sting 
to the writing is its pernumence of form. The spoken 
word dissolves, but the written one abides and ‘per¬ 
petuates the scandal’ ”. 

0strove v. Lee, 256 N. Y., 36, 39. (Emphasis 
supplied.) 
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In the instant case, these libelous and defamatory words 
are imbedded in the eternal pages of the Appendix to the 
Congressional Record. They are there to be read and 
quoted as true as having been printed in such public and 
official record of the proceedings of the Congress. Not only 
are such words damaging and defamatory in themselves, 
untrue as they are, but the mere existence of such publica¬ 
tion makes them ready at hand for use by all who would 
assault the good name, reputation and standing of those 
under attack. There can be little, if any, doubt that such 
Use of the Appendix to the Congressional Record was for 
the very purpose of attempting to give to these words 
the assumed authenticity and immunity of words spoken 
in “any Speech or Debate in either House.” 

To proclaim such conduct privileged is to unlimber the 
defamatory arsenals of the most vicious and intolerant; 
destroy decent and respectable discussion of subjects of 
high interest to the citizen, and, sink the treasured Ameri¬ 
can principle of legitimate free speech and debate, whether 
by members of Congress, or by private citizens, to the gut¬ 
ter of mud-slinging malevolence. 

Neither American law, social good order, nor decent 
respect for the rights of the citizen will condone or ap¬ 
prove such debasement of his public records. Nor will 
such law allow the attacker to go unrebuked. No alleged 
claim of immunity may thwart the lawful claims of the 
outraged citizen. 

CONCLUSION 

Upon the whole case, the plaintiff-appellant submits that 
the court below erred in dismissing plaintiff’s complaint 
and that the judgment should be reversed, and, this court 
direct that plaintiff’s motion for interlocutory summary 
judgment be granted as prayed, with assesment of damages 
to be determined by a jury. 

Respectfully submitted, 

Nathan Boone Williams 
Attorney for Appellamt 
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1 Filed Feb 28 1949 Harry M. Hull, Clerk 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT 
OF COLUMBIA 

ROBERT H. WILLIAMS, Plaintiff 

v. 

ANTI-DEFAMATION LEAGUE OF 
B’NAI B’RITH 
ADOLPH J. SABATH 
Defendants 

Civil Action No. 3005-48 

Amended Complaint for Declaratory Judgment, for 
for injunction and for Damages. 

1. This action arises under the Act of June 14, 1934, 
Stat. 28, section 400, U. S. C., Title Judicial Code, para¬ 
graph 274D, re-enacted as Chapter 151, Sections 2201 and 
2202 of Public Law 773, 80th Congress, 2D Session, as 
hereinafter more fully appears, and further under the 
Constitution of the United States, Article One, Section Six. 
The matter in controversy exceeds, exclusive of interest 
and costs, the sum and value of three thousand dollars. 

2. The plaintiff is a citizen of the United States resid¬ 
ing in Los Angeles, California, a member of the Military 
Intelligence Reserve, United States Army, currently and 
for many months past engaged in his profession as a 
writer. 

3. Plaintiff says that he entered the armed forces of 
the United States on active duty on April 4, 1942; that he 
became S-2 (Head of the Intelligence Staff Section) for 
the Basic Training Center at Miami Beach, Florida, on 
or about April 10, 1942; that he became Assistant S-2, in 
charge under S-2 and PRO of all Intelligence activities 
for all Army Air Forces installations at Miami Beach, 
Florida, and at Miami Beach Schools, Florida, August 1, 
1942; that he returned to his original assignment Decern- 
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ber 14, 1942, when the Basic Training Center was re-acti- 
? vated; that he was Intelligence Officer stndent in the Air 
Intelligence School, Harrisburg, Pennsylvania, in March, 
1943, and became a member of the Intelligence Staff, 314th 
Bombardment Wing, August 31, 1944, and remained with 
that Wing until relieved from active duty at his re- 
2 quest, after VE-Day; all of which will more fully ap¬ 
pear by photographic copies of original records, 
hereinbefore filed, marked Exhibits A, B, C, D, E, F and 
G and by reference made a part hereof. 

4. That the defendant, Anti-Defamation League of 
B’Nai B’Rith is a nation-wide voluntary association, offi¬ 
cered by a 1 ‘National Commission’’ of more than thirty 
members, with offices in fifteen or more cities of the United 
States, one of which offices is at 1003 K Street, N. W., 
Washington, District of Columbia, with Mrs. B. Rothchild 
as Manager thereof, and Herman Edelsberg as Washing¬ 
ton Representative of the Civil Rights Division of de¬ 
fendant, Anti-Defamation League. 

5. That heretofore on or about March 25, 1948, the de¬ 
fendant, Anti-Defamation League of B’Nai B’Rith, pub¬ 
lished a book of near one hundred pages, entitled: “Anti- 
Semitism in the United States in 1947 ” and circulated the 
same throughout the world, particularly in the United 
States and in the District of Columbia from its many of¬ 
fices and from its office at the address aforesaid. The full 
text of said book has been hereinbefore filed by the de¬ 
fendant, Anti-Defamation League. 

6. That in the text of its book: “Anti-Semitism in the 
United States in 1947” the defendant, Anti-Defamation 
League of B’Nai B’Rith, in a list described as among 
those which “expressed unfriendly sentiment in 1947” 
named the book of which the plaintiff is the author, en¬ 
titled: “The Anti-Defamation League and its Use in the 
World Communist Offensive . The plaintiff is described 
on page 59 of the book of defendant, League, as “Alleged 
author” of plaintiff’s book and further that “it was re- 
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vealed that Mr. Williams is not, and never was a member 
of Military Intelligence or Military Intelligence Reserve.” 

That the defendant, Anti-Defamation League of B’Nai 
B’Rith, its officers, agents and servants, as named and set 
forth in its book hereinbefore described, conspiring to 
defame plaintiff and damage him in the lawful pursuit of 
his profession as a writer, sought and secured the assent 
and co-operation of defendant, Adolph J. Sabath, who re¬ 
sides at the Mayflower Hotel, in the District of Columbia, 
to be caused to be published in the Appendix to the Con¬ 
gressional Record, which appeared under date of August 
15, 1947, on pages A4415 and A4416, an extension of al¬ 
leged remarks not made in speech or debate in either 
3 House of Congress containing divers and sundry 
false statements and innuendo with respect to this 
plaintiff and made with malicious intent and effect of in¬ 
juring the plaintiff in his personal and professional con¬ 
duct and reputation and to hold plaintiff up to personal 
and public ridicule, contempt and scorn and to the great 
damage of plaintiff in the lawful pursuit and conduct of 
his profession, all of which will more fully apear from an 
examination of the full text of such alleged remarks, here¬ 
inbefore filed as Exhibit H, and by reference made a part 
hereof. 

7. That the text, statements, innuendo and effect of 
the quotations from the book made, published and dis¬ 
tributed throughout the United States and the world by 
the defendant, Anti-Defamation League of B’Nai B ’Rith, 
with respect to this plaintiff are false, malicious, deroga¬ 
tory and defamatory and published with the intent and 
effect of injuring the plaintiff in his personal and profes¬ 
sional conduct and reputation and to hold plaintiff up to 
personal and public ridicule, contempt and scorn and to 
the great damage of plaintiff in the lawful pursuit and 
conduct of his profession. 

8. That a case of actual controversy exists between the 
plaintiff and the defendant, Anti-Defamation League of 
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B’Nai B’Rith, as to whether the statements contained 
in the aforementioned publication are untrue in fact, ma¬ 
licious, derogatory, defamatory and libelous. 

9. That a case of actual controversy exists between the 
plaintiff and the defendant, Adolph J. Sabath as to 
whether such publishing of alleged remarks is within the 
protection of the provisions of Article I, of Section Six 
of the Constitution of the United States. 

10. WHEREFORE, Plaintiff prays that this Court find 
and make a declaratory judgment upon the rights and 
legal relations of the parties hereto. 

Particularly, plaintiff prays for a declaration that the 
statements made with reference to the plaintiff, in the 
book: “Anti-Semitism in the United States in 1947” are 
untrue in fact, malicious, derogatory, defamatory and 
libelous and made with the intent of injuring the plaintiff 
in the lawful pursuit of his profession as a writer. 

FURTHER, That this Court find and make a declara¬ 
tory judgment that matter published in the Appendix to 
the Congressional Record and not spoken in speech or 
debate in either House of Congress is without the immu¬ 
nity protection of Section Six, Article I, of the Constitu¬ 
tion of the United States. 

4 FURTHER, That plaintiff have the judgment and 

order of this Court whereby defendants, and mem¬ 
bers, servants, agents and employees of the defendant, 
Anti-Defamation League of B’Nai B’Rith, be permanently 
enjoined and restrained from the further circulation, dis¬ 
tribution, or publication in any way or form the afore¬ 
mentioned book entitled: Anti-Semitism in the United 
States in 1947, or the mentioned and described pages from 
the Appendix to the Congressional Record, or both, or 
extracts therefrom, wherein and whereby any mention or 
reference to, of, or cencerning this plaintiff is made. 

FURTHER, That for and account of the injury and 
damage to this plaintiff done by the defendants herein 
and set forth above, this plaintiff demands judgment as 


6 A 


follows: Exemplary damages, TWENTY-FIVE THOU¬ 
SAND DOLLARS, and Compensatory damages in the sum 
of TWENTY-FIVE THOUSAND DOLLARS, and costs 
against each of said defendants. 

/s/ Nathan Boone Williams 
Nathan Boone Williams 
Attorney for Plaintiff 
3917 McKinley Street, N. W. 
Washington, D. C. 

Phone: WOodley 1052. 

* • • • 

5 Filed Sep 1 1948. Harry M. Hull, Clerk 

Affidavit 

1. Robert H. Williams being duly sworn deposes and 
says: 

I make this affidavit in support of the motion for Sum¬ 
mary Judgment herein. 

I reside at 2143 W. Thoreau, Los Angeles, California 
and am by profession a writer. 

2. I entered active duty in the Army of the United 
States on April 4, 1942 and became S-2 (head of the In¬ 
telligence Staff Section) for Replacement Training Center 
No. 4 (later called Basic Training Center No. 4), Miami 
Beach, Florida on or about April 10, 1942; that I became 
Assistant S-2, executive officer for the S-2 and Public Rela¬ 
tions staff section, Headquarters Miami Beach Schools, 
responsible to the section head for all intelligence activities 
of this organization, which embraced all Air Force instal¬ 
lations at Miami Beach, Florida on August 1, 1942; that I 
returned to my original assignment as S-2 for Basic Train¬ 
ing Center No. 4 on December 14, 1942, when that organi¬ 
zation was re-activated. 

3. My duties in the above embraced chiefly Counter 
Intelligence, that phase of Intelligence having to do with 
internal security, including the investigation and disposi- 
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tion of subversive and potentially subversive personnel 
in order to prevent sabotage and espionage. 

4. On March 3, 1943, at my request, I was relieved of 
the duties of S-2 for Basic Training Center No. 4 and 
ordered to Air Intelligence School, Harrisburg, Pennsyl¬ 
vania, where after completing a brief course in Combat 
Intelligence there I was ordered to the Second Air Force 

where I was assigned to Combat Intelligence duties 
6 with various squadrons and groups till June, 1944, 
at which time I was assigned to the Intelligence 
Staff of the 314th Bombardment Wing (Very heavy) at 
Colorado Springs, Colorado. 

5. On August 31, 1944, I was appointed Wing Counter- 
Intelligence Officer for the 314th Bombardment Wing (VH), 
and remained in that capacity till relieved of active duty 
at my request. In this assignment, Counter-Intelligence 
was my principal duty, and I was the responsible officer 
in charge of all Counter-Intelligence activities under the 
A-2 staff officer. 

6. All Counter Intelligence duties above enumerated 
were clearly shown as such on my Officer’s Record Form 
66-2 in the office of the Adjutant General, War Depart¬ 
ment, Washington, District of Columbia at the time (May 
28, 1947), the then Secretary of War, Robert P. Patterson, 
wrote a letter to Meier Steinbrink, National Chairman, 
Anti-Defamation League of B’nai B’rith, defendant here¬ 
in, falsely stating my military record, with the exception 
that the first duty assignment, that of S-2 for Replacement 
Training Center No. 4, April, 1942, was not shown on that 
form at that time. 

7. I remained in the Air Forces on inactive status, sub¬ 
ject to immediate call to duty, until my transfer into the 
Military Intelligence Reserve on July, 10, 1947. I am now 
and have been continuously since July, 10, 1947 an officer 
in the Military Intelligence Reserve. 

8. In the writing of my book: “The Anti-Defamation 
League and Its Use in the World Communist Offensive” 
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I took pains to carefully avoid any connection of any offi¬ 
cial Air Force or Army Intelligence connection with the 
book; Any references as were made by the publisher: Upton 
Close, were simple truthful statements of my service in 
the Army of the United States. 

9. That the innuendo contained in the alleged remarks 
of defendant, Adolph J. Sabath, printed in the Appendix 
to the Congressional Record at pages A4415 and A4416 
that this plaintiff had fallen under the spell of “Hitler- 
Goebbels propaganda” is wholly untrue, defamatory, de¬ 
rogatory and libelous and was not spoken in Speech or 
Debate in either House of Congress. 

10. I am not acquainted with Leon de Aryan, nor do I 
know where he prints “The Broom”. My book was not 
printed in San Diego, and I know of no legitimate reason 
or excuse why anyone should state my book was printed 
on the presses which print “The Broom”. Such state¬ 
ment is wholly false. 

/s/ Robert H. Williams 
Robert H. Williams 

Subscribed and sworn to before me this 30 day of Au¬ 
gust 1948. 

Haral Jensen 
Notary Public 

Notary Public in and for the County of Los Angeles, 
State of California. 

My Commission expires May 2,1950. 

• • • • 

7 Filed Mar 7 1949. Harry M. Hull, Clerk 

Motion of Defendant, Anti-Defamation League, 
for Summary Judgment and for Other Relief 

Defendant, Anti-Defamation League, moves the Court 
as follows: 

1. That it enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in defend- 
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ant’s favor dismissing the action on the ground that there 
is no genuine issue as to any material fact and that de¬ 
fendant, Anti-Defamation League, is entitled to judgment 
as a matter of law. 

This motion is based upon: 

(a) The pleadings on file in this action 

(b) The affidavit of Herman Edelsberg in support of 
defendant’s motion to dismiss the original complaint and 
Exhibits A, B, C, and D attached thereto 

(c) The affidavit of the plaintiff in support of plain¬ 
tiff’s motion for summary judgment 

(d) The affidavits of Arnold Forster and Hon. Meier 
Steinbrink attached to supplementary memorandum in 
support of defendant’s motion to dismiss 

(e) The request of plaintiff for admissions of fact and 
the objections and answers thereto. 

8 2. That it direct plaintiff to file a more definite 

statement, in accordance with Rule 12(e) of the 
Federal Rules of Civil Procedure in respect of the “divers 
and sundry false statements and innuendo” alleged in 
paragraph 6 of the amended complaint to have been pub¬ 
lished in the Appendix to the Congressional Record under 
date of August 15,1947. 

/s/ Harry S. Wender 
Harry S. Wender 
Woodward Building 
Washington, D. C. 

/s/ Henry G. Fischer 
Henry G. Fischer 
Dupont Circle Building 
Washington, D. C. 

Attorneys for Defendant, 
Anti-Defamation League. 

• • • • 
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9 Filed Aug 16 1948. Harry M. Hull, Clerk 

Affidavit 

1. Herman Edelsberg being duly sworn deposes and 
says: I make this affidavit in support of the defendant 
Anti-Defamation Leagued motion to dismiss the complaint 
herein. I am the Washington representative of the Civil 
Rights Division of the Anti-Defamation League. I am an 
attorney by profession, admitted to practice in the State 
of New York. 

2. The Anti-Defamation League of B’nai B’rith is 
an educational organization founded in 1913 by B’nai 
B’rith, the oldest and largest civic organization of Ameri¬ 
can Jews, to combat anti-Semitism and other forms of 
racial or religious prejudice, to advance good will among 
America’s various groups, and to preserve and to trans¬ 
late into greater effectiveness the ideals of American democ¬ 
racy. The national headquarters of the Anti-Defamation 
League (hereinafter called the League) are located in New 
York, New York. A more detailed description of B’nai 
B’rith and the Anti-Defamation League is contained in the 
pamphlet “This is B’nai B’rith” a copy of which is at¬ 
tached as Exhibit “A”. 

3. Some time in the early part of 1947, Upton Close, 
publisher of “Closer-Ups”, published a 44-page pamphlet 
allegedly written by the plaintiff, Robert H. Williams, 
entitled “The Anti-Defamation League and Its Use In the 

World Communist Offensive”, a copy of which is 

10 attached hereto as Exhibit “B”. The Anti-Defama¬ 
tion League regarded, and still regards, this pam¬ 
phlet as one of the most reprehensible anti-Semitic publi¬ 
cations published in 1947. While the Close-Williams pam¬ 
phlet repeats the well-worn and discredited canards publi¬ 
cized by professional anti-Semites, it sought to cloak them 
with an air of official authority. 

4. Upton Close in an editor’s note introduced the pam- 
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phlet with the following statement: “With painstaking 
care, Major Robert H. Williams, (Air Reserve), counter 
intelligence, as conscientious an officer as our military in¬ 
telligence ever had and a contributor to the Encyclopaedia 
Brittanica’s supplement “Ten Eventful Years”, has pre¬ 
pared the following report.” 

5. The League, aroused by Upton Close’s effort to lend, 
by innuendo, the authority of the United States Military 
Intelligence to this scurrilous pamphlet, wrote to the then 
Secretary of War Robert P. Patterson on May 1, 1947, by 
its National Chairman, the Hon. Meier Steinbrink, and 
requested an official statement from the War Department 
concerning Williams and his connection with the army. 

On May 28, 1947, Secretary of War Patterson replied 
to Judge Steinbrink and stated: 

“Mr. Williams served as a major in the Army of the 
United States (Air Corps) during World War II. He 
was for a time an intelligence officer in an air squadron 
overseas, but he was not concerned, in that capacity, with 
the investigation of Communists or any subversives. His 
work had to do with weather and air intelligence. He is not 
now a member of the Air Reserve and is no longer con¬ 
nected with the military service.” 

A copy of Secretary Patterson’s letter is annexed; hereto 
as Exhibit C. 

6. At about the same time the Washington office of the 
League communicated with the Military Intelligence Sec¬ 
tion of the General Staff (G-2) and was advised by the 
executive officer of Military Intelligence, Colonel Carter 
Clark, that the plaintiff is not and never was a member of 
Military Intelligence; that Military Intelligence is G-2; and 
that nobody who is not in G-2 is in Military Intelligence. 

7. In March 1948, the League published its annual sur¬ 
vey on anti-Semitism entitled “Anti-Semitism in the 

11 United States in 1947” copy of which is annexed 
hereto as Exhibit “D”. On pages 58 and 59, the 
League, relying on the advices of Secretary of War Pat- 
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terson and Col. Carter Clark, made the following state¬ 
ments concerning the Close-Williams pamphlet: 

In 1947, Close—like Gerald Smith—helped lead the forces 
of organized anti-Semitism in the United States in a smear 
campaign against ADL and the Jewish Community. Close’s 
pamphlet, the ADL AND ITS USE IN THE WORLD 
COMMUNIST OFFENSIVE was probably the year’s out¬ 
standing anti-Semitic publication originating from this 
region. Distributed in the thousands by professional anti- 
Semites throughout the country, it was a repetition of the 
well-worn anti-Semitic canards which seek to identify Juda¬ 
ism with communism, convey the false notion that the great 
majority of Jews are communists and spread the lie that 
Jews participated prominently in the Bolshevik revolution. 

Alleged author of the pamphlet, as described by Close in 
a brief editor’s note, was “Major Robert H. Williams (Air 
Force), Counter Intelligence, as conscientious an officer as 
our Military Intelligence ever had.” Close’s effort to lend 
the pamphlet the authority of the U. S. Military Intelli¬ 
gence was thoroughly defeated when it was revealed that 
Mr. Williams is not, and never was a member of Military 
Intelligence or Military Intelligence Reserve. 

8. The quoted statements concerning the plaintiff and 
the Close-Williams pamphlet w*ere made in good faith on 
the official advices of the then Secretary of War and the 
executive officer of the Military Intelligence section of the 
General Staff. They were made in fulfillment of the 
League’s duty to defend the interest of the American Jew¬ 
ish community against the promoters of prejudice and 
bigotry. They were designed only to defend the League 
and the American Jewish community in a public contro¬ 
versy not provoked by them against the gratuitous and 
unfounded attacks of the Close-Williams pamphlet. They 
were addressed to B’nai B’rith’s members and other agen¬ 
cies in the American community that have an interest paral¬ 
lel to the League’s in counteracting bigotry and prejudice. 

9. It appears that the plaintiff, after the letter of May 
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28, 1947, of Secretary of War Patterson, but before the 
issuance of the League’s Survey on anti-Semitism in March 
of 1948, was appointed a Major in the M. I. Res, of the 
Officer’s Reserve Corps. 

10. The statements made by the League, of which the 
plaintiff complains, were not intended to, and in fact did 
not, defame or injure the plaintiff in his personal or pro¬ 
fessional conduct and reputation. They were made 
12 in good faith and were designed to, and had the 
effect of, defending the League and the American 
Jewish community from the dangerous and divisive ca¬ 
nards published in the Close-Williams Pamphlet, and more 
particularly from the unwarranted and reprehensible at¬ 
tempt to arrogate to these canards the authority of the 
United States Military Intelligence. 

/s/ Herman Edelsberg 
Herman Edelsberg 

Subscribed and sworn to before me this 16 day of Aug, 
1948. 

/s/ Joseph A. Nacrelli 
Notary Public 

My commission expires Oct. 31, 1951 

• • * • 

15 Filed Jan 10 1949 Harry M. Hull, Clerk 

STATE OF NEW YORK ) 

COUNTY OF KINGS ) ss: 

MEIER STEINBRINK, being duly sworn, deposes and 
says: 

(1) I make this affidavit in support of the defendant 
Anti-Defamation League’s motion to dismiss the complaint 
herein. I am National Chairman of the Anti-Defamation 
League of B’nai B’rith, one of the defendants herein, and 
have occupied that position since 1946. I am a Justice 
of the Supreme Court of the State of New York. 

(2) The Anti-Defamation League of B’nai B’rith is an 
educational organization founded in 1913 by B’nai B’rith, 
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the oldest and largest civic organization of American Jews, 
to combat anti-Semitism and all other forms of racial and 
religious prejudice, whether it be directed against Catho¬ 
lics, Negroes or any other minority, to advance good will 
among America’s various groups, and to preserve and 
to translate into greater effectiveness the ideals of Ameri¬ 
can democracy. A more detailed description of B’nai 
B’rith and the Anti-Defamation League is contained in the 
pamphlet “This is B’nai B’rith”, copy of which was at¬ 
tached to the affidavit of Mr. Herman Edelsberg, Washing¬ 
ton representative of the Civil Rights Division of the Anti- 
Defamation League of B’nai B’rith, as Exhibit “A”. 
16 (3) In my capacity as National Chairman I have 

consistently followed an established policy of the 
League to bring to light the facts concerning those who 
would sow the seeds of hatred, bigotry or prejudice among 
the American people and to report the facts as objectively, 
scientifically and unemotionally as we know how. In pur¬ 
suance of our policy of fact-finding, I wrote to the then 
Secretary^ of War Robert P. Patterson, whom for many 
years I have counted as a personal friend. This letter of 
mine was dated May 1, 1947 and concerned the Plaintiff 
Williams, whose name had appeared as author of the 
pamphlet “The Anti-Defamation League And Its Use In 
The World Communist Offensive” published by Upton 
Close. The reply of the Secretary of War is attached to 
the Affidavit of Mr. Edelsberg as Exhibit “C”. It speaks 
for itself. 

(4) In publishing the facts concerning the Close-Wil¬ 
liams pamphlet and its judgment thereon, the League was 
motivated solely by considerations of its duty to defend 
the interest of the American Jewish community and the 
American people as a whole against those who would 
weaken and divide our country by the promotion of racial 
and religious prejudice. It was our purpose—and I sub¬ 
mit that a reading of the plaintiff’s pamphlet and our 
Survey establish it beyond question—merely to defend 
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in good faith the League and the community against the 
gratuitous and unprovoked canards of the Close-Williams 
pamphlet. 

(5) The facts set forth above are facts within my own 
personal knowledge, concerning which I am competent to 
testify. 

/s/ Meier Steinbrink 

Sworn to before me this ) 

17th day of November, 1948. ) 

/s/ John V. Gebhardt 
John V. Gebhardt 

Notary Public of The State of New York 
Qualified in Kings County’ 

Kings Co. Clks. No. 100 
Reg. No. 305-0-0 

Commission Expires March 30, 1950 

• • • • 

17 Filed Jan 10 1949 Harry M. Hull, Clerk 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) SS: 

Affidavit 

ARNOLD FORSTER, being duly sworn, deposes and 
says: 

(1) I make this affidavit in support of defendant Anti- 
Defamation League’s motion to dismiss the complaint 
herein. I am Director of the Civil Rights Division of the 
Anti-Defamation League of B’nai B’rith. In that capacity 
I have responsibility for the direction and supervision of 
the League’s program in the field of civil rights and the 
counteraction of anti-Semitic activity. The annual Sur¬ 
vey, AntirSemitism m the United States, issued by the 
League is prepared under my supervision and direction. 

(2) The Survey Anti-Semitism m the United States has 
been prepared and issued annually since 1937. The circu¬ 
lation of the 1947 Survey extended to members of our own 
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organization, other interested lay and professional indi¬ 
viduals and organizations. The Survey was composed on 
the basis of reports submitted by regional directors of the 
League, Jewish community relations directors in key cities, 
and members of the staff of the League in the New York 
headquarters who are charged with responsibility for 
analyzing general publications and the foreign language 
press. The reports submitted from the field were checked 
by an editorial staff of five people, including myself, 
IS against the factual material contained in our files, 
public and private libraries, and other relevant 
authoritative sources. To indicate the care and pains 
taken in editing the Survey, I point to the fact that SIXTY 
(60) days were spent in checking and verifying the data 
received from the field. 

(3) Plaintiff Williams complains of three references 
to him in the 1947 Survey. The first appears on pages 
16-17, which lists “some of the pamphlets, leaflets and 
throw-aways which expressed unfriendly sentiment in 
1947.” Even a cursory perusal of the Close-Williams 
pamphlet, “The Anti-Defamation League and its TJse in 
the World Communist Offensive”, will establish that the 
characterization of the pamphlet as “expressing unfriendly 
sentiment” is, in point of fact, a gross understatement 
of the truth. 

(4) The second reference to the plaintiff in the 1947 
Survey is incidental to a discussion of the role played by 
Unton Close in Southern California during the year 1947. 
We found, and we so reported, that “in 1947 Close—like 
Gerald Smith—helped lead the forces of organized anti- 
Semitism in the United States in a smear campaign against 
the Anti-Defamation League and the Jewish community. 
Close’s pamphlet, “The Anti-Defamation League and Its 
Use in the World Communist Offensive”, was probably 
the year’s outstanding anti-Semitic publication originating 
from this region.” (pp. 5859) Plaintiff Williams com¬ 
plains of the reference to him in this section dealing with 
Upton Close as “alleged author of the pamphlet, as de- 


scribed in the brief editor’s note. Close’s effort to lend 
the pamphlet the authority of the TJ. S. Military Intelli¬ 
gence was thoroughly defeated when it was revealed that 
Mr. Williams is not, and never was a member of Military 
Intelligence or Military Intelligence Reserve.” 

(5) At the time the Close-Williams pamphlet came to 
our attention, we had no knowledge of one “Robert fl. 
Williams” who was listed on the pamphlet as the author. 
The purpose of the editors of the 1947 Survey in referring 
to the Plaintiff Williams as the “alleged author of the 
pamphlet as described by Close in the brief editor’s 

note” was solely a scrupulous desire not to fasten 
19 upon him responsibility for the pamphlet we con¬ 
sidered scurrilous, merely upon the say-so of Upton 
Close, whose reputation for reliability we had ample rea¬ 
son not to esteem. In our view, to have charged incor¬ 
rectly that a person was responsible for the writing of 
this pamphlet would have constituted defamation. 

A reading of the two related paragraphs on the subject 
of Upton Close in the course of which the Plaintiff Wil¬ 
liams is mentioned, will establish conclusively that our pur¬ 
pose was primarily to defend the League and the Jewish 
community against the scurrilous canards of Upton Close, 
with only incidental references to the part given to Wil¬ 
liams by Upton Close. We may say now, however, that 
information since received concerning the Plaintiff Wil¬ 
liams’ true role in the preparation and dissemination of 
the anti-Semitic canards in the pamphlet, indicates that 
we were needlessly scrupulous in invoking the presump¬ 
tion of innocence with which we credited Williams at the 
time the Survey was written. 

(6) I have read the affidavit of Mr. Herman Edelsberg, 
Washington Representative of the Civil Rights Division 
of the Anti-Defamation League of B’nai B’rith, and to 
my knowledge and belief the statements therein contained 
are true. I would add with respect to the statement from 
the Survey quoted above concerning the military record 
of Mr. Williams—the third reference of which he com- 
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plains—that we checked with the military authorities whom 
we considered to be in the very best position to have the 
facts concerning the plaintiff Williams. The statement 
contained in the Survey concerning his military record are 
based on the information obtained from them. 

(7) The pamphlet, “The Anti-Defamation League cmd 
Its Use in the World Communist Offensive” appears in 
the record of this case as Exhibit “B” annexed to the af¬ 
fidavit of Mr. Herman Edelsberg and the Survey entitled 
“ Anti-Semitism in the United States m 1947 ” is attached 
to that same affidavit as Exhibit “D”. 

20 ' (8) The facts set forth above are facts within my 

own personal knowledge concerning which I am com¬ 
petent to testify. 

/s/ Arnold Forster 

Sworn to before me 
this 15th day of November, 1948 
/s/ Ruth Altman 
Ruth Altman 

Notary Public, State of New York 
Residing in King’s Co. N. 59, 

Reg. No. 300-A-0 

Cert, filed in N. Y. Co. No. 316 

Reg. No. 457-A-0 

Commission Expires March 30,1950 

21 Filed Mar 7 1949 Harry M. Hull, Clerk 

Motion for Summary Judgment Renewed 

The defendant, Adolph J. Sabath, renews his motion 
To the Court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in defend¬ 
ant’s favor dismissing the action on the ground that there 
is no genuine issue as to any material fact and that defend¬ 
ant, Adolph J. Sabath, is entitled to a judgment as a matter 
of law. 


19 A 


2. That defendant’s time to answer or otherwise move 
with respect to the complaint be extended until disposition 
of this motion. 

/s/ Milton I. Baldinger 
Milton I. Baldinger 
Attorney for Defendant, 
Adolph J. Sabath 
1225 New York Avenue, 

N. W. 

Washington 5, D. C. 

• # • • 

22 Filed May 6 1949 Harry M. Hull, Clerk 

Motion of Plaintiff for Summary Judgment 
on Amended Declaration. 

Plaintiff, Robert H. Williams, moves the Court as fol¬ 
lows: 

1. That it enter, a summary judgment in plaintiff’s 
favor on his amended declaration pursuant to Rule 56 of 
the Federal Rules of Civil Procedure on the ground that 
there is no material issue as to fact and that plaintiff is 
entitled to a judgment as a matter of law, save as to the 
matter of the amount of damages to which plaintiff may 
be entitled. 

This motion is based upon the pleadings, hereinbefore 
filed; the affidavit of plaintiff; the request for admission 
of facts and the reply of defendants thereto. 

/s/ Nathan Boone Williams 
Nathan Boone Williams 
Attorney for Plaintiff 
3917 McKinley Street, N. W. 
Washington, D. C. 

Telephone: WOodley 1052 
• • • • 
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23 Filed Jan 25 1950 Harry M. Hull, Clerk 

Order Granting Motion of Defendant Anti- 
Defamation League for Summary Judgment, and for Final 
Judgment in Favor of Said Defendant 

Upon consideration of the motion of the defendant Anti- 
Defamation League for summary judgment in its favor, 
the Court finds that the pleadings and affidavits and oral 
admissions of counsel show that there is no genuine issue 
between said defendant and the plaintiff as to any material 
fact, that said defendant is entitled to judgment, and that 
there is no reason for delaying the entry of final judgment 
in favor of said defendant; it is, therefore, this 25th day 
of January, 1950, by the Court, 

ORDERED AND ADJUDGED, That said motion be, and 
it is hereby granted, and that final judgment in favor of 
said defendant be entered forthwith. 

/s/ Matthew F. McGuire 
Matthew F. McGuire 
Judge 

• • • • 

24 Filed Jan 25 1950 Harry M. Hull, Clerk 

Order Granting Motion of Defendant 
Adolph J. Sahath For Summary Judgment, And For 
Final Judgment In Favor of Said Defendant 

Upon consideration of the motion of the defendant 
Adolph J. Sabath for summary judgment in its favor, the 
Court finds that the pleadings and affidavits and oral ad¬ 
missions of counsel show that there is no genuine issue 
between said defendant and the plaintiff as to any material 
fact, that said defendant is entitled to judgment, and that 
there is no reason for delaying the entry of final judgment 
in favor of said defendant; it is, therefore, this 25th day 
of January, 1950, by the Court, 
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ORDERED AND ADJUDGED, That said motion be, 
and it is hereby granted, and that final judgment in favor 
of said defendant be entered forthwith. 

/s/ Matthew F. McGuire 
Matthew F. McGuire 
Judge 

• • • • 

25 Filed Feb 10 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this third day of February, 1950, 
that plaintiff, Robert H. Williams hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 26th 
day of January, 1950 in favor of each of the said defend¬ 
ants, Anti-Defamation League of B’nai B’rith and Adolph 
J. Sabath against said plaintiff, Robert H. Williams. 

/s/ Nathan Boone Williams 
Attorney for Robert H. 

Williams 
• • * • 


EXHIBIT C 

234 Filed Aug 16 1948 Harry M. Hull, Clerk 

28 May 1947 

Hon. Meior Steinbrink, National Chairman 
Anti-Defamation League of B’nai B’rith 
212 Fifth Avenue, Suite 601 
New York 10, New York 
Dear Judge Steinbrink: 

I have had “Closer-Ups Supplement No. 1—The Anti- 
Defamation League’’ by Robert H. Williams, carefully 
checked as a result of your letter of May 1,1947. I assure 
you that nothing contained within that pamphlet referring 
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to the character of Jews in the Army had been prepared 
as the result of any information gathered by Mr. Williams 
from any official records within the War Department while 
he was in the military service. His statements reflect the 
thinking of one individual and do not express any opinion 
or statement of the War Department. 

Mr. Williams served as a major in the Army of the 
United States (Air Corps) during World War II. He was 
for a time an intelligence officer in an air squadron over¬ 
seas, but he was not concerned, in that capacity, with the 
investigation of Communists or any subversives. His work 
had to do with weather and air intelligence. He is not now 
a member of the Air Reserve and is no longer connected 
with the military service. 

Any statement made by Mr. Williams was not made as 
an agent of the War Department, but was made as a 
civilian without the consent of or prior approval of the 
War Department. His statements cannot be considered 
as reflecting the attitude of the War Department. 

Under the circumstances the War Department can take 
no action, unless in the course of anv statement made bv 
Mr. Williams he discloses any information of a classified 
nature which he has obtained as the result of his service in 
the armed forces of the United States. 

235 Our army, made up of Catholics, Protestants and 
Jews, brought us the greatest victory in our history 
and any statement which would reflect unfavorably on the 
loyalty of any racial or religious group among them is 
utterly without foundation. 

Contrary to the statement in the pamphlet, B’nai B’rith 
has a record for patriotic service which was recognized by 
both Army and Navy citations. 

Yours sincerely, 

/s/ Robert P. Patterson 
Robert P. Patterson 
Secretarv of War 
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355 Filed Jan 11 1950 Harry M. Hull, Clerk 

Memorandum for the Clerk 

In Re: Williams v. Anti-Defamation League 
of B’Nai B’rith—No. C. A. 3005-48 
Both of defendant’s motions for summary judgment 
granted. 

Reasons: 1. Dickins v. International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers, et al. 
171 Fed. 2d 21-24. 

2. Privilege absolute. (Congressional). 

Counsel will submit proper order. 

/s/ Matthew F. McGuire 
Judge 

* • • * 

Proceedings 

• • • • 

369 MR. FISCHER: * • • At the outset, Your 
Honor, a word about the defendant, Anti-Defamation 

League: That is an educational organization. It was 
founded in 1913 by the B’Nai B’Rith which in turn is the 
largest of the Jewish civic organizations in America. 

The purpose of organizing the Anti-Defamation League 
was to combat anti-Semitism and others forms of religious 
and racial intolerance and to advance good will among 
America’s various groups, and to the extent possible to 
preserve and render effective our American ideals of de¬ 
mocracy. That is the defendant Anti-Defamation League 
on whose behalf we are moving for summary judgment 
against this amended complaint of the plaintiff. 

The facts I am about to recite, Your Honor, are 

370 not in dispute. They are substantiated under oath 
by affidavits filed in support of our motion and in 

opposition to the motion by the plaintiff, and they include, 
Your Honor, that package of exhibits which is on top of 
the book on your bench. 
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The background story of this controversy begins in 1947 
when Upton Close published this pamphlet. It is entitled 
“The Anti-Defamation League and Its Use in the World 
Communist Offensive.” This is by Robert H. Williams. 

For present purposes it is enough to say, Your Honor, 
that this is a scurrilous attack on the Anti-Defamation 
League and the Jewish community at large. There is 
something about it, however, that makes it a bit more 
reprehensible than most of this kind of publication. At the 
bottom of page 1 of the cover, and the document is included, 
Your Honor, in the record as Exhibit B to Mr. Herman 
Edelsberg’s affidavit, and is included in that package, and 
at the bottom of page 1 Upton Close, in one of these de¬ 
scriptive blurbs that appear on the cover of documents of 
that kind, states as follows: 

“A picture of what more and more Americans regard, 
with alarm, to be a secret police among us; and its relation 
to the world movement which threatens our civilization, 
reported by an Army Reserve Intelligence Officer.” 

And then on the inside cover in an editor’s note by 
Upton Close again, he goes on to say: 

371 “With painstaking care, Major Robert H. Wil¬ 
liams (Air Reserve), counter-intelligence, as con¬ 
scientious an officer as our military intelligence ever had, 
and a contributor to the Encyclopedia Britannica Supple¬ 
ment, ‘Ten eventful years,’ has prepared the following 
report,” 

and then the substance of the pamphlet. 

What concerned very much the Jewish community about 
this document is its attempt to arrogate to itself the 
authority and the dignity of the United States Army to 
what are otherwise the usual canards against the Jews, and 
the Anti-Defamation League went about immediately to 
check on Major Williams, or so-called Major Williams’ mil¬ 
itary background. One of the first things that was done in 
checking on that background was this: Judge Meier Stein- 
brink, National Chairman, Anti-Defamation League, wrote 
Secretary of War Patterson to ask him about Mr. Williams 
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and just what was he in the Army, and in answer to that 
letter of Judge Steinbrink Judge Patterson addressed the 
letter which appears as Exhibit C among the papers which 
are in this record, attached to Mr. Edelsberg’s affidavit, 
in which he said as follows—this was still in 1947, Your 
Honor—and it is addressed to “Dear Judge Steinbrink: 
“I have had ‘Closer-Ups Supplement No. 1—The Anti- 
Defamation League’ by Robert H. Williams, care- 

372 fully checked as a result of your letter of May 1, 
1947. I assure you that nothing contained within 

that pamphlet referring to the character of Jews in the 
Army had been prepared as the result of any information 
gathered by Mr. Williams from any official records within 
the War Department while he was in the military service. 
His statements reflect the thinking of one individual and 
do not express any opinion or statement of the War Depart¬ 
ment. 

“Mr. Williams served as a major in the Army of the 
United States (Air Corps) during World War II. He was 
for a time an intelligence officer in an air squadron over¬ 
seas, but he was not concerned, in that capacity, with the 
investigation of Communists or any subversives. His work 
had to do with weather and air intelligence. He is not now 
a member of the Air Reserve and is no longer connected 
with the military service.” 

This is what Judge Patterson said, in an answer to our 
attempt to check the information on the front cover of 
this pamphlet, that this was reported by an Army Reserve 
Intelligence Officer. 

“Anv statement made bv Mr. Williams was not made 
• • 

as an agent of the War Department, but was made as a 
civilian without the consent of or prior approval of 

373 the War Department. His statements cannot be 
considered as reflecting the attitude of the War 

Department”. 

In addition to that the Anti-Defamation League checked 
with the Military Intelligence Corps to leam that a person 
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who is not in the Military Intelligence Corps has no right 
to say he was an Army Reserve Intelligence Officer. 

They are the background facts, Your Honor. 

THE COURT: Let me ask you this question. Then I 
am assuming as a consequence of that information you 
published that information about Williams? 

MR. FISCHER: I am coming now to the essence of 
the controversy, Your Honor. 

Every year since 1937 the Anti-Defamation League in 
connection with its activities published an annual survey 
of anti-Semitism in the United States, a careful, objective 
job for those people interested in the type of work it was 
doing. 

It is in connection with the 1947 survey that this com¬ 
plaint was filed. The 1947 survey appears, Your Honor, 
as Exhibit D in that package. And Major Williams, or 
Robert Williams, asserts in this amended complaint that 
there are two references to him in this survey of 1947 and 
his relationship with this Upton Close pamphlet which are 
libelous with respect to him. The first one, Your Honor, 
appears on pages 16 and 17. It is stated at that place: 

“The following are some of the pamphlets, leaf- 
374 lets and throwaways which expressed unfriendly 
sentiment in 1947.” 

Then a list is given and included in that list was “The 
Anti-Defamation League and its Use in the World Com¬ 
munist Offensive, Robert H. Williams.” 

That, Your Honor, is one of the references to Robert H. 
Williams which he claims was libelous. In our view that 
is a frivolous claim, if anything. If anything, that state¬ 
ment was a gross understatement of the truth, and in any 
case, if Your Honor please, it is clearly subject to a privi¬ 
lege which, if Your Honor will hear me, I will discuss 
subsequently. 

The second reference about which Mr. Williams com¬ 
plains appears on pages 58 and 59 of this survey of 1947 
and goes in this fashion: 

“In 1947, Close—like Gerald Smith—helped lead the 
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forces of organized anti-Semitism in the United States 
in a smear campaign against ADL and the Jewish com¬ 
munity. Close’s pamphlet, The ADL and Its Use in the 
World Communist Offensive was probably the year’s out¬ 
standing anti-Semitic publication originating from this 
region. Distributed in the thousands by professional anti- 
Semites throughout the country, it was a repetition of the 
well-worn anti-Semitic canards which seek to identify 
Judaism with communism, convey the false notion 

375 that the great majority of Jews are communists and 
spread the lie that Jews participated prominently 

in the Bolshevik revolution.” 

And we are now coming to the section of this paragrgaph 
about which Mr. Williams complains. 

* ‘ Alleged author of the pamphlet, as described by Close 
in a brief editor’s note, was ‘Major Robert H. Williams 
(Air Force), Counter Intelligence, as conscientious an offi¬ 
cer as our Military Intelligence ever had.’ Close’s effort 
to lend the pamphlet the authority of the U. S. Military 
Intelligence was thoroughly defeated when it was revealed 
that Mr. Williams is not, and never was a member of 
Military Intelligence or Military Intelligence Reserve.” 

It was that last statement which was based upon the 
information obtained from the Secretary of War, and the 
executive officer of the Military Intelligence, which Mr. 
Williams claims is untrue and libelous to him, and he 
does that in effect on this basis, and this I take from his 
affidavit, that although he was not in Military Intelligence 
at the time he wrote this pamphlet and was not in Military 
Intelligence at the time the facts were checked, subsequent 
to that time, in the latter part of 1947, he became a member 
of the Military Intelligence Reserve, and accordingly 

376 he says that the statement “That Mr. Williams is 
not, and never was a member of Military Intelligence 

or Military Intelligence Reserve,” is false and libelous to 
him. 

We say, Your Honor, in connection with that allegation 
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that, in the first place, it is substantially true for the pur¬ 
poses for which it was used, namely, to defend against the 
scurrilous attack made on the Anti-Defamation League, 
and the false arrogation to that attack of the authority of 
the United States Army. 

THE COURT: Viewing this complaint then, as I think 
it must be viewed, in its essence as a complaint for libel, 
your argument goes to the defense of truth. 

MR FISCHER: That we say in any case, but we say 
we don’t have to reach that issue here, Your Honor, be¬ 
cause this whole publication is so clearly within the general 
privilege of an organization to defend itself against attack 
that it is unnecessary to go look into the question of truth. 

THE COURT: Then it should go the other way: First 
of all, it is a matter of privilege. In other words B’Nai 
B’Rith has a right, by virtue of its activities through the 
Anti-Defamation League, of informing not only its mem¬ 
bers but members of the Jewish race generally what is 
going on in the country and in the world with respect to 
the race; so therefore it is a matter of a privileged commu¬ 
nication. So in answer to the complaint for libel you 

377 set up, first, the defense of privilege as a matter of 
law; then, two, of course the defense of truth and 

it is a question of law and fact, but your argument is that 
the case will never reach that stage because privilege is 
interposed and that ends it. 

MR. FISCHER: That is it exactly. And that privilege 
has been reasserted and reaffirmed very recently by our 
Court of Appeals here. It was so recent that at the time 
we filed our motion it had not come down, but when it did 
come down we filed a supplemental memorandum. It is 
Dickins v. Teamsters Union. • • • 

• • • • 

378 In our case, Your Honor, the facts that are not 
disputed are that this organization, the Anti-Defa¬ 
mation League, in an honest and careful attempt to defend 
itself against that attack by Mr. Williams, published that 
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statement which I have read, and there is nothing in any¬ 
thing that the plaintiff has said which controverts the 
existence of that privilege, on the ground we knew it to be 
untrue when we published it or otherwise. 

And that, Your Honor, is the essence of our position with 
reference to the complaint of libel directed against 

379 the Anti-Defamation League solely, that it falls 
directly within this privilege asserted in the Dickins 

case, and we feel the Dickins case is so dispositive of the 
case that it makes unnecessary going into the issue of 
truth. 

• • • • 

MR. BALDINGER: * * • It is our position, and I am 
not going to take too much of Your Honor’s time on it, 
that material inserted in the Congressional Record Appen¬ 
dix under the practice and procedure of the House of Rep¬ 
resentatives carries the same privilege as if the speech were 
actually made on the Floor of the House. 

• • • * 

380 Now, what did Congressman Sabath do? When 

his attention was called to the letter from the then 

Secretary of War, Judge Patterson, to Justice Steinbrink, 
the Chairman of the Anti-Defamation League of B’Nai 
B’Rith, he felt it was his duty as a member of Congress 
to call the matter to the attention of the Congress and he 
inserted some introductory remarks wherein he pointed 
out that: 

“We have fought two terrible wars to preserve democ¬ 
racy, and yet within our own ranks there are those who 
would betray democracy. 

“In those two wars every racial and religious group in 
America fought with equal valor. They shared the burdens 
without stint. Every citizen of America owes an equal 
duty to his country; but to every citizen America owes 
equality of law and of treatment. 

“In time of war there is no difference in the dutv owed 
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and discharged by the Mayflower descendant and the 
381 immigrant not yet naturalized; the foreign-born, the 
sons of the foreign-born, and the children of the 
first families of Virginia fight and work side by side for 
the country they love equally. 

‘‘ There should be and there must be no difference in 
peace. That is America. 

“We cannot touch filth without being dirtied; and in the 
days of our cold war against the Nazi aggressor there were 
some who fell into the trap of the Hitler-Goebbels propa¬ 
ganda line. Now that the war is over and American 
democracy has defated Nazi abomination, those people 
have again dared to resume their feeding of un-American 
and seditious falsehoods and half-truths * * *. 

“It is our duty, therefore, Mr. Speaker, to expose the 
falsity of the exponents of hatred whenever they appear/’ 
And then he proceeded to insert this letter from the then 
Secretary of War to Justice Steinbrink. 

• • * • 

394 THE COURT: What do you say of their defense 

that, assuming everything that was said of Mr. Wil¬ 
liams is libelous, still at the same time the Anti-Defamation 
League has a right to communicate such information as 
they had with respect to the individual involved to their 
members, and therefore the defense of privilege stands and 
the case falls within the ambit of Dickins v. The Teamsters? 
That is your defense, isn’t it? 

MR. FISCHER: Exactly, Your Honor. 

THE COURT: Assuming all this is so, admitting for 
the sake of argument that everything said about him is true 
in the fashion in which it was said, still it was privileged. 

• • • • 

396 THE COURT: You admit that if the matter was 

privileged vou have no case? 

MR. WILLIAMS: I think so. 

THE COURT :Well, then that simplifies my problem. 
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v. 

Anti-Defamation League of B’nai B’rith and 
Adolph J. Sabath, Appellees . 


Appeal from the District Court of the United States for the 
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BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

This is an appeal from orders of the District Court grant¬ 
ing the motions of the appellees, Anti-Defamation League 
and Adolph J. Sabath for summary judgment (Joint App. 
20-A) in a libel suit brought by appellant against appellees. 

The facts involved in this case are clear, simple, and not 
in dispute. They are substantiated under oath by affidavits 
filed in support of the motion of the Anti-Defamation 
League for summary judgment and in opposition to the 
motion for summary judgment filed by the appellant 
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Chronologically, the facts are as follows: The Anti-Def¬ 
amation Leagne of B’nai B’rith (hereinafter called the 
League) is an educational organization founded in 1913 by 
B’nai B’rith, the oldest and largest civic organization of 
American Jews, to combat anti-Semitism and other forms * 
of racial or religious prejudice, to advance good will among 
America’s various groups and to preserve and to translate 
into greater effectiveness the ideals of American democracy. 
(Joint App. 10-A, 13-A, 14-A). A more detailed description 
of B’nai B’rith and the League is contained in the pamphlet 
entitled “This is B’nai B’rith.” (Copies of said pamphlet, 
marked Exhibit A, have been filed with this Court in lieu 
of printing said pamphlet as part of the Joint Appendix 
pursuant to an order of the Court dated April 26, 1950). 

Early in 1947, Upton Close published a pamphlet entitled 
“The Anti-Defamation League, and its Use in the World 
Communist Offensive,” the author of which was named as 
Robert H. Williams. (Copies of said pamphlet, marked Ex¬ 
hibit B, have been filed with this Court in lieu of printing 
said pamphlet as part of the Joint Appendix pursuant to 
an order of the Court dated April 26, 1950). The Close- 
Williams pamphlet collected and reiterated the exaggerated 
falsehoods and untruths publicized by professional anti- 
Semites. But what distinguished this pamphlet from ear¬ 
lier kindred hate-peddling publications was the publisher’s 
attempt to cloak the pamphlet with an air of official author¬ 
ity. On the cover of the pamphlet there appeared the fol¬ 
lowing statement by the publisher, Close: 

“A picture of what more and more Americans re¬ 
gard, with alarm, to be a secret police among us; and 
its relation to the world movement which threatens our 
civilization, reported by an Army Reserve Intelligence 
Officer.” (Emphasis added) 

And, on the inside cover page, in an editor’s note by Close, 
the following statement is made: 

“With painstaking care, Major Robert H. Williams 
(Air Reserve), counter intelligence, as conscientious an 
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officer as our military intelligence ever had, and a con¬ 
tributor to the Encyclopedia Britannica supplement, 
“Ten Eventful Years,” has prepared the following 
report.” (Emphasis added.) 

This attempt to cloak the otherwise hackneyed and uni¬ 
versally discredited canards against the League and the 
Jewish community in general with the ostensible and pre¬ 
tended authority of the U. S. Military Intelligence justly 
disturbed the defendant League. Anxious to ascertain the 
official status of the appellant, Williams, the Hon. Meier 
Steinbrink, National Chairman of the League, wrote to the 
then Secretary of War, Robert P. Patterson on May 1,1947, 
asking for an official War Department statement with re¬ 
spect to the military record of the appellant. On May 28, 
1947, Secretary of War Patterson replied to Judge Stein¬ 
brink as follows: (Joint App. 21-A, 22-A) : 

“Mr. Williams served as a major in the Army of the 
United States (Air Corps) during World War II. He 
was for a time an intelligence officer in the air squadron 
overseas, but he was not concerned, in that capacity, 
with the investigation of Communists or any subver¬ 
sives. His work had to do with weather and air intel¬ 
ligence. He is not now a member of the Air Reserve 
and is no longer connected with the military service. 
(Emphasis added) 

“Any statement made by Mr. Williams was not made 
as an agent of the War Department, but was made as a 
civilian without the consent of or prior approval of the 
War Department. His statements cannot be consid¬ 
ered as reflecting the attitude of the War Department.” 

At about the same time, the Washington office of the 
League communicated with the Military Intelligence Sec¬ 
tion of the General Staff (G-2) and was advised by the 
executive officer of Military Intelligence, Col. Carter Clark, 
that the plaintiff is not and never was a member of Mili¬ 
tary Intelligence, that Military Intelligence is G-2, and that 
nobody who is not in G-2 is in Military Intelligence. (Joint 
App. 11-A, 25-A, 26-A). (Emphasis added) 
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Every year since 1937, the League has issued annually a 
survey of anti-Semitism in the United States. (Joint App. 
15-A, 26-A). In March 1948, the League published its sur¬ 
vey of “Anti-Semitism in the United States in 1947.” 
(Copies of said survey marked Exhibit D have been filed 
with this Court in lieu of printing in the Joint Appendix 
pursuant to an order of the Court dated April 26, 1950). 
As the title clearly indicates, the survey was a review and 
analysis of anti-Semitic activities in the United States dur¬ 
ing the year 1947. It was prepared objectively on the basis 
of facts assembled and carefully and thoroughly checked by 
the research staff of the League over an extended period of 
time. (Joint App. 16-A). Its distribution was confined to 
members of B’nai B ’rith and to agencies in the American 
community which have an interest parallel to the League’s 
in counteracting bigotry and prejudice. (Joint App. 12-A). 

The appellant, Williams, complains that certain state¬ 
ments appearing in this survey are libelous with respect to 
him. (Joint App. 3-A). These statements of which the 
appellant complains were made in reply to a defamatory 
and abusive attack upon the League and the general Jew¬ 
ish community. They were made to defend and protect the 
League and the Jewish community against the gratuitous 
and unprovoked canards of the Williams pamphlet. (Joint 
App. 13-A, 14-A, 15-A). 

The first reference about which appellant complains ap¬ 
pears on pages 16 and 17 where the Close-Williams pam¬ 
phlet is listed as one of the “pamphlets, leaflets, and throw¬ 
aways which expressed unfriendly sentiment in 1947.” 
Even a cursory glance at the Williams pamphlet will reveal 
that this description is indeed a euphemistic characteriza¬ 
tion and exhibits a conspicuous degree of restraint. 

The other references of which appellant complains are 
found on pages 58-59, where it is stated: 

“In 1947, Close—like Gerald Smith—helped lead the 
forces of organized anti-Semitism in the United States 
in a smear campaign against ADL and the Jewish com¬ 
munity. Close’s pamphlet, The ADL and Its Use in the 
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World Communist Offensive was probably the year’s 
oustanding anti-Semitic publication originating from 
this region. Distributed in the thousands by profes¬ 
sional anti-Semites throughout the country, it was a 
repetition of the well-worn anti-Semitic canards which 
seek to identify Judaism with communism, convey the 
false notion that the great majority of Jews are com¬ 
munists and spread the lie that Jews participated 
prominently in the Bolshevik revolution. 

“Alleged author of the pamphlet, as described by 
Close in a brief editor’s note, was ‘Major Robert H. 
Williams (Air Force), Counter Intelligence, as con¬ 
scientious an officer as our Military Intelligence ever 
had.’ Close’s effort to lend the pamphlet the authority 
of the U. S. Military Intelligence was thoroughly de¬ 
feated when it was revealed that Mr. Williams is not 
and never was a member of Military Intelligence or 
Military Intelligence Reserve.” 

The reference to appellant in this statement as the “al¬ 
leged author” of the pamphlet was made out of a scrupu¬ 
lous desire not to charge Williams with having written this 
pamphlet for in view of its scurrilous character, to have 
ascribed wrongly to Williams the authorship of this pam¬ 
phlet would have constituted defamation (Joint App. 17-A). 
The statement with reference to the military record of ap¬ 
pellant of which appellant complains was made after check¬ 
ing with the military authorities having official responsi¬ 
bility for maintaining military records and was based solely 
on information furnished by them. The League had no 
basis for questioning the complete accuracy of these official 
statements made by the top representatives of the War De¬ 
partment. Moreover, appellant in his own affidavit (Joint 
App. 7-A) admits that he was not in Military Intelligence 
Reserve either at the time he wrote the pamphlet or at the 
time the facts were checked and that it was not until some¬ 
time thereafter that he became a member of the Military 
Intelligence Reserve. In addition, the statement obviously 
was aimed not at Williams, but at the publisher, Close, 
since it was he who attempted to claim for the pamphlet the 
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authority of the U. S. Military Intelligence by describing 
Williams as a member of Military Intelligence and Military 
Intelligence Reserve. 

It is clear, therefore, that the uncontradicted facts and 
circumstances attest to the complete absence of malice in the 
League’s statements concerning Williams. And, decisive 
corroboration of the League’s freedom from malice is found 
in the failure of the appellant Williams to allege actual 
malice in bis complaint, affidavit, or argument. 

Facts as to Congressman Sabath. 

On or after July 26, 1947, the appellee, Representative 
Adolph J. Sabath, caused to be inserted in the Congres¬ 
sional Record as an extension of remarks the material com¬ 
plained of by appellant, Williams. This material consisted 
of the letter from the Secretary of War to the Honorable 
Meier Steinbrink, dated May 28,1947, together with a pref¬ 
atory statement prepared by Congressman Sabath. (Joint 
App. 29-A, 30-A). 

The first session of the House of Representatives, 80th 
Congress, adjourned on July 26, 1947. Shortly before ad¬ 
journment that day, and in conformity with House policy 
and practice, Representative Charles W. Halleck, Majority 
Leader of the House, requested general leave for members 
to revise and extend their remarks in the following words: 

“Mr. Speaker, I ask unanimous consent that all mem¬ 
bers of the House shall have the privilege, until the 
last edition authorized by the Joint Committee on 
Printing is published, to extend and revise their own 
remarks in the Congressional Record on more than 
one subject, if they so desire, and may also include 
therein such short quotations as may be necessary to 
explain or complete such extension of remarks. This 
order shall not apply to any subject matter which may 
have occurred or to any speech delivered subsequent to 
the recess by Congress.” 

This request was agreed to. 93 Cong. Rec: 80th Cong. 1st 
Sess. 10521. 
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Thereafter, in accordance with the Halleck unanimous 
consent agreement and the general policy and practice of 
the House of Representatives, an official issue of the Con¬ 
gressional Record was published under date of August 15, 
1947, containing extensions of remarks of members sub¬ 
mitted to the Clerk of the House between July 21st and 
thereafter, including the remarks by Congressman Sabath. 

SUMMARY OF ARGUMENT. 

I. The District Court was correct in holding that the 
League’s statements about which appellant complains were 
privileged, and in granting appellee’s motion for summary 
judgment. It is well settled that one who is verbally as¬ 
sailed has the moral duty and legal right to reply thereto 
and the reply, even if false, is privileged unless plaintiff 
proves defendant knew it to be false or otherwise proves 
actual malice in the publication. 

Appellant’s pamphlet was a defamatory attack on the 
League and the Jewish community in general. The League’s 
reply in answer to the attack was privileged because it was 
published in discharge of the League’s duty to protect and 
defend their good names. That privilege was never lost 
because the uncontradicted facts shown in the record dem¬ 
onstrate that first, the League relied solely for its informa¬ 
tion on responsible military officials including the Secretary 
of War, and second, there was a complete absence of malice 
on the part of the League. Nowhere in his affidavit or 
pleadings does the appellant allege,—and, indeed, he cannot 
so allege—that the League knew the statement to be false 
or that the League was actuated by malice. There was, 
therefore, no genuine issue of material fact for the District 
Court, which properly granted the League’s motion for 
summary judgment. 

II. The District Court was correct in holding that Con¬ 
gressman Sabath’s remarks inserted in the Appendix of 
the Congressional Record were absolutely privileged, and 
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in granting the Congressman’s motion for summary judg¬ 
ment. The Constitution of the United States, Article I, Sec¬ 
tion 6. Clause 1 provides that Congressmen shall not be 
questioned in any other place for any “Speech or Debate 
in either House.” Although there is no case directly in 
point, the purpose of this immunity clause, as well as the 
cases decided thereunder, indicate that the provision is not 
confined to words spoken in debate and require the conclu¬ 
sion that statements made in the Appendix of the Congres¬ 
sional Record enjoy the same absolute privilege as “a 
Speech or Debate in either House.” 

It is the practice of the House for members to insert in the 
Appendix of the Congressional Record speeches not ac¬ 
tually delivered on the floor of the House. By unanimous 
consent, the House on July 26,1947, the last day of the first 
session of the Eightieth Congress, approved the request of 
its majority leader for leave for all members to revise and 
extend their remarks until the last edition of the Congres¬ 
sional Record. Congressman Sabath, in the performance 
of his legislative function, inserted the remarks of which 
appellant complains, in the Appendix of the Congressional 
Record for August 15,1947 pursuant to the unanimous con¬ 
sent agreement. As such, the Congressman’s remarks are 
absolutely privileged. 

HI. Appellant’s prayer that his motion for summary 
judgment be granted is frivolous and sham on its face. In 
any event, the law is well settled that the denial of appel¬ 
lant’s motion for summary judgment, which is implicit in 
the granting of summary judgment to the appellee, is not 
appealable. 
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ARGUMENT. 

L 

The Statements Made by the Appellee, League, Concerning 
Plaintiff Were Privileged, and Therefore the Court Be¬ 
low Properly Granted the Appellee’s Motion for Sum¬ 
mary Judgment. 

The facts and circumstances surrounding the publication 
of the appellant Williams’ pamphlet and the League’s reply 
thereto are undisputed. They are set forth in the affidavits 
filed by the League in support of its motion for summary 
judgment and in opposition to appellant’s cross motion. 
They are not controverted either by the pleadings or appel¬ 
lant’s affidavit. 

Reduced to legal essentials, the facts are as follows: Ap¬ 
pellant voluntarily and without provocation published a 
pamphlet which falsely and maliciously attacked the League 
and the Jewish community, and which sought to arrogate 
to the charges the authority of the United States Military 
Intelligence. Thereafter, the League carefully checked ap¬ 
pellant’s military record both with the then-Secretary of 
War and the Executive Officer of Military Intelligence. Re¬ 
lying upon the official information furnished by the authori¬ 
ties, and in an effort to defend itself against the unprovoked 
aggression of appellant, the League made the statements in 
its annual survey about which the appellant complains. 

The statements of which appellant complains were sub¬ 
stantially true when made and not defamatory. They were 
made in the League’s annual survey on anti-Semitism after 
painstaking research into the facts. But these issues were 
not reached in the court below since, as the court so aptly 
stated in summarizing the League’s argument: 

“. . . In answer to the complaint for libel you set up, 
first, the defense of privilege as a matter of law; then, 
two, of course the defense of truth and it is a question 
of law and fact, but your argument is that the case will 
never reach that stage because privilege is interposed 
and that ends it.” (Joint App. 28-A). 
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Perhaps the most significant thing about the appellant’s 
brief is the way it studiously ignores the fact that the Dis¬ 
trict Court’s ruling rested on the finding that the League 
enjoyed the privilege of self-defense in order to reply to 
appellant’s unfounded and unprovoked attack. Appellant’s 
silence in this regard must be viewed as acknowledgment 
that the privilege of self-defense is too well established to 
be called into question at this time. 

Not only is appellant’s brief characterized by a complete 
absence of relevant judicial authority, but its primary con¬ 
cern appears to be the defense of appellant’s pamphlet. 
Appellant’s predisposition for irrelevancy and obfuscation 
and his seemingly indefatigable protestations that this vi¬ 
cious attack on the League was made “in all good friendli¬ 
ness of spirit and concept” (Appellant’s brief 10) consume 
the principal portion of his brief. 

The sole issue presented to the District Court when it 
granted the League’s motion for summary judgment was 
whether the League’s reply to the Williams attack was 
privileged. Accordingly, the sole issue presented on this 
appeal is whether the District Court was correct in so hold¬ 
ing. 

The privilege of a person who has been attacked to reply 
to that attack in defense of and for the protection of his 
own reputation and interests is one of the basic concepts in 
the law of libel. Prosser, Torts 832 (1941); 17 R.C.L. § 113 
(1929); 33 Am. Jur. § 134 (1941); Israel v. Portland News 
Publishing Co., 152 Or. 225, 53 P. (2d) 529 (1936). Only 
recently this Court, in a well-reasoned opinion, had occa- 
tion to reassert and reaffirm this privilege. Dickins v. Iru- 
ternationaH Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers, 84 App. D. C. 51, 171 F. (2d) 21 
(1948). In that case, the plaintiff became involved in an 
argument and fight with a number of persons who had at¬ 
tended a banquet given by the defendant Teamsters’ union, 
at which the President of the United States was the guest 
of honor. Several days later, the plaintiff held a press con- 
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ference at which he claimed that he had been attacked physi¬ 
cally by members of the defendant union. The defendant 
issued a reply in its official magazine, denying the plain¬ 
tiff’s charge and accused the plaintiff of being drunk, using 
abusive and unprintably foul language concerning the 
President of the United States, and making unprovoked 
assaults upon guests who had attended the banquet. After 
publication of the story in the defendant’s magazine, the 
plaintiff brought suit for libel. The defendant pleaded 
truth and privilege. There was a verdict for the defendant 
and the plaintiff appealed. In dismissing the appeal, the 
court fully analyzed the privilege of self-defense upon 
which the defendant relied. It declared: 

“When the author of a libel writes under the compul¬ 
sion of a legal or moral duty, or for the protection of 
his own rights or interests, that which he writes is a 
privileged communication unless the writer be actuated 
by malice. The appellant testified that, before the pub¬ 
lication of which he here complains, he himself released 
to the press his own charges that members of the union 
assaulted him and his companion. His act in so doing 
cast upon the union the moral duty and consequently 
conferred upon it the legal right to publish a reply 
which, even if it were false, was privileged unless the 
plaintiff proved the defendant knew it to be false or 
otherwise proved actual malice in the publication.” 

The privilege as thus defined in the Dickins case is indis¬ 
putably determinative of the issue on this appeal. In the 
present case, as has heretofore been stated, appellant pub¬ 
lished a defamatory attack on the League and the Jewish 
community in general. The act of appellant in publishing 
this attack upon the appellee, League, imposed upon the 
League the moral duty and legal right to publish a reply to 
protect its interests. 

Of course, the privilege of self-defense, like the other 
qualified and conditional privileges which the law of libel 
recognizes as complete defenses to an action of libel, may 
be forfeited but the burden is on the plaintiff to allege and 
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to prove that the defendant making the privileged com¬ 
munication knew it to be untrue when made or that the de¬ 
fendant was otherwise actuated by malice. Potts v. Dies, 
77 App. D. C. 92, 93, 132 F. (2d) 734, 735 (1942); Ashford 
v. Evening Star Newspaper Co., 41 App. D. C. 395, 405 
(1914); Fletcher v. Evening Star Newspaper Co., 72 App. 
D. C. 303, 306, 114 F. (2d) 582, 585 (1940); National Dis¬ 
abled Soldiers’ League v. Eaan, 55 App. D. 0. 243, 248, 4 
F. (2d) 436, 441 (1925). The undisputed facts in this case 
patently demonstrate a complete absence of such malice. 
The unchallenged affidavits of the appellee, League, clearly 
establish that it was not motivated by any improper pur¬ 
pose in making the statements about which appellant com¬ 
plains nor does appellant anywhere in his affidavit assert 
that the appellee was motivated by any actual malice, ulte¬ 
rior design, or by any purpose other than that of defending 
its own interests and character. The careful check which 
the League made with responsible military officials, the 
gross understatement in characterizing Williams ’ attack as 
one “expressing unfriendly sentiment”, and the scrupulous 
desire to avoid ascribing to Williams the authorship of the 
pamphlet—all make it abundantly clear that the League was 
not actuated by any improper motive. 

The undisputed facts clearly show that in making the 
statements in question, the League was guided solely by a 
desire to defend itself against the abusive attack of the ap¬ 
pellant, Williams, which is the very purpose for which the 
privilege is by law extended. Restatement, Torts § 603 
(1934); Prosser, Torts 850 (1941). 

The supporting affidavits of the League establish that the 
defendant, League, exercised the utmost degree of care in 
checking on the military record of the appellant and made 
the statement about which appellant complains, relying en¬ 
tirely upon information furnished it by the Secretary of 
War and the Executive Officer of Military Intelligence. 
The record below is completely devoid of any assertions 
by the appellant that the appellee acted otherwise than in 
complete honesty or that the appellee had any reason to 
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question the statements furnished it by the aforementioned 
officials of the War Department. 

This Court has recognized that in the absence of facts 
and circumstances tending to show actual malice, it be¬ 
comes the duty of the court to dispose of the case by 
directed verdict without submitting the question of malice 
to the jury. In National Disabled Soldiers’ League v. 
Haem, 55 App. D. C. 243, 248, 4 F. (2d) 436, 441 (1925) this 
Court, in sustaining a directed verdict for the defendant 
stated: 

“If the plaintiff fails to offer evidence of an extrinsic 
character to prove actual malice on the part of the de¬ 
fendant, in the publication of a libel on a qualifiedly 
privileged occasion, and if the language of the com¬ 
munication and the circumstances attending its publi¬ 
cation by the defendant are as consistent with the non¬ 
existence of malice as with its existence, there is no 
issue for the jury, and it is the duty of the trial court 
to direct a verdict for the defendant.’’ 

For language to indicate actual malice, it must, as this 
Court has recognized, be “so extensive, intemperate, un¬ 
reasonable and abusive as to forbid any other reasonable 
conclusion than that defendant was actuated by express 
malice”. Ashford v. Evening Star Newspaper Co., 41 App. 
D. C. 395, 495 (1914). In the present case, since appellant 
has adduced no facts raising any issue of actual malice and 
since both the language of the League’s reply itself and 
the circumstances surrounding its publication negative any 
suggestion of malice, the court below properly sustained 
the appellee’s motion for summary judgment, and no 
reason exists for not affirming that order. If the case were 
required to go to trial, the court would not merely be war¬ 
ranted but would be under a duty to enter a directed ver¬ 
dict for the appellee. In such circumstances, summary 
judgment under Rule 56(c) is clearly proper. Dewey v. 
Clark, App. D. C., decided February 6, 1950, page 8, where 
the court stated: 
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“To support summary judgment the situation must 
justify a directed verdict insofar as the facts are con¬ 
cerned.” 

In his discussion of malice and privilege, appellant dis¬ 
closes a complete lack of familiarity with the law of libel. 
He asserts that the League was restricted to expressing its 
opinion of the pamphlet. Manifestly, appellant has con¬ 
fused the privilege of self-defense with the privilege of 
fair comment and criticism which is not applicable to or in¬ 
volved in the present case. The two are separate and dis¬ 
tinct and there are significant and important distinctions 
between the privilege of fair comment and the other condi¬ 
tional privileges in the law of libel, including that of self- 
defense. Prosser, Torts 821, 822 (1941); Noel, Defamation 
of Public Officers and Candidates, 49 Col. L. Rev. 871 
(1949); 53 C.J. Sec. §87 (1948). 

The privilege of fair comment and criticism extends to 
statements about matters of public interest such as the con¬ 
duct of public officials and works of literary artists. It ex¬ 
ists in every member of the public unlike the privilege of 
self-defense which is given only to a person who has been 
attacked either in the press or elsewhere, and who is under 
a moral or legal duty to defend his name and protect his 
interests. Moreover, the privilege of self-defense, clearly 
extends to misstatements of fact, [Dickins v. International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers, 84 App. D. C. 51, 171 F. (2d) 21 (1948)], while 
there has been extended judicial controversy over the ques¬ 
tion whether the privilege of fair comment is restricted to 
“comment ,, only or whether it includes misstatements of 
fact, with a majority of the courts denying that it does. In¬ 
deed, there is even a difference of judicial opinion whether 
the privilege is rightly denominated a privilege or whether 
it should more properly be regarded as being entirely out¬ 
side the scope of actionable defamation. Noel, Defamation 
of Public Officers and Candidates, 49 Col. L. Rev. 871, 878, 
896 (1949); Prosser, Torts 842 (1941). But whatever may 
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be the scope of the privilege of a newspaper to comment on 
the conduct and qualifications of public officials or other 
matters of public concern [compare Washington Times Co. 
v. Bormer, 66 App. D. C. 280, 86 F. (2d) 836 (1936) with 
Sweeney v. Patterson , 76 App. D. C. 23, 128 F. (2d) 457 
(1942); Sullivan v. Meyer , 67 App. D. C. 228, 91 F. (2d) 301 
(1937) and DeSavitsch v. Patterson, 81 App. D. C. 358, 159 
F. (2d) 15 (1946)], or the privilege of a critic or commenta¬ 
tor in criticizing and discussing a literary product which 
has been offered to the public for approval, it is clear that 
the appellee, League, is not merely in the position of a 
newspaper discussing a matter of public concern or of a dis¬ 
interested critic commenting upon a literary product. 

The League was attacked by appellant and, as a conse¬ 
quence, it had a right to vindicate its character and good 
name which had been publicly maligned and traduced by the 
appellant. Accordingly, the cases cited by appellant in his 
brief (18 to 23), dealing with the privilege of fair com¬ 
ment, are wholly irrelevant. 

It is appropriate to note that the League’s statement con¬ 
cerning appellant’s military record, which appellant in his 
brief contends is a personal attack upon him, was an essen¬ 
tial part of the League’s defense. The League was con¬ 
cerned over the effort to arrogate to the pamphlet the au¬ 
thority and dignity of the United States Military Intelli¬ 
gence. Accordingly, the League’s reply was not a personal 
attack upon the appellant, but was a reasonable reply de¬ 
signed to refute the claim made by the publication that ap¬ 
pellant was an officer in the Air Reserve and Military Intel¬ 
ligence Reserve. Clearly the statement was reasonably 
necessary to destroy the air of military authority with 
which the attack on the League was sought to be cloaked. 

Although the provocation was most extreme, the language 
of the League’s statement is clearly milder and more re¬ 
strained than statements which this and other courts have 
held to be privileged as being made in self-defense. In or¬ 
der not to make this brief a compendium of colorful epi- 
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thets, appellee will refer only to the two leading cases de¬ 
cided by this Court to show the character of language used 
in reply to a verbal attack which has been considered privi¬ 
leged. 

In the Dickins case supra , p. 10, a reply which charged 
that the plaintiff was drunk, had used abusive and unprint- 
ably foul language concerning the President of the United 
States and making unprovoked assaults upon certain in¬ 
dividuals, was held to be privileged. 

The decision of this Court in National Disabled Soldiers* 
League v. Haan, 55 App. D. C. 243, 4 F. (2d) 436 (1925) is 
particularly apposite. In that case, plaintiff, who was the 
national adjutant of the National Disabled Soldiers’ 
League, a disabled veterans’ organization, wrote a letter 
to the Director of the Veterans’ Bureau critical of the con¬ 
duct of the defendant, who was a manager of one of the 
district offices of the Bureau. The defendant was accused 
of being unqualified, discourteous and rude in handling vet¬ 
erans ’ claims generally and particularly the claim of a cer¬ 
tain disabled veteran. The defendant in his reply, after re¬ 
lating his version of the incident, went on to launch an on¬ 
slaught on the organization and its national adjutant. He 
attacked the organization as having an “unsavory reputa¬ 
tion” nationally and he charged that it did not represent 
the disabled men of the United States. He went on to say: 

“There are a great number of organizations and per¬ 
sons who have taken it upon themselves to be the gen¬ 
eral benefactors of mankind and the disabled soldiers 
in particular. In a great number of these cases, the 
wool is carefully pulled over the eyes of the trusting 
ex-servicemen and the sentimental public by the pre¬ 
tense of rendering such valuable assistance and a com¬ 
fortable living is made by these parasites.” 

The lower court directed a verdict for the defendant 
which this Court sustained. The Court held that the de¬ 
fendant was under an obligation to defend himself and the 
Veterans’ Bureau and to reply fully to the charges made 
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against him and that the publication was therefore made on 
a qualifiedly privileged occasion. It went on to state that 
the statements complained of were relevant to the subject 
matter contained in the charges made against the defendant 
and there was nothing in the communication itself nor in 
the circumstances surrounding its publication from which 
actual malice might be inferred. 

Clearly, the statements made by the League in the pres¬ 
ent case do not go as far as the statements made by the de¬ 
fendant in the Haan case. 

Appellant’s discussion of the question of malice to which 
he devotes pages 13 to 18 of his brief, is also entirely irrele¬ 
vant. Appellant ignores the distinction between malice 
which is implied in law in the case of an unprivileged pub¬ 
lication and the actual malice which must be established 
in order to defeat a privileged communication. This dis¬ 
tinction which is so fundamental in the law of libel is ably 
described by Judge Parker in speaking for the Fourth Cir¬ 
cuit in Montgomery Ward <& Co . v. Watson, 55 F. (2d) 184, 
187 (1932): 

“Since, therefore, the occasion was privileged and 
the publication not excessive, plaintiffs are not entitled 
to recover, unless they can establish actual malice as 
the motive of the publication. In the case of a publi¬ 
cation not privileged of words actionable per se, malice 
need not be shown, but is implied in law from the pub¬ 
lication itself. In the case of a privileged communica¬ 
tion, however, express malice as distinguished from 
malice in law must be shown; that is to say, if the occa¬ 
sion be privileged, the plaintiff may not recover, al¬ 
though he proves that defendant used language action¬ 
able per se and that same was false, unless he goes fur¬ 
ther and shows that in using same defendant was 
moved bv actual malice, such as ill will, spite, grudge, 
or some ulterior motive.” 

As this case clearly demonstrates, the malice which is 
required to defeat a privilege means something more than 
the fictitious legal malice which is implied in the case of an 
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unprivileged communication. As this Court stated in Na¬ 
tional Disabled Veterans’ League v. Haan, 55 App. D. C. 
243, 248, 4 F. (2d) 436, 441 (1925): 

‘‘The occasion on which the communication was made 
being such as to rebut the prima facie legal inference 
of malice arising from the publication of libelous mat¬ 
ter, it was necessary for the plaintiff, in order to re¬ 
cover, to prove that the defendant was actuated by ex¬ 
press malice in publishing the matter complained of.” 

To the same effect, see Hansen v. Hansen, 126 Minn. 426, 
427,148 N.W. 457 (1914), in which the court stated: 

“The communication being privileged, the burden is 
cast upon the plaintiff to show malice in fact; that is 
that the defendant was actuated by ill will or improper 
motive or that he acted causelessly and wantonly to the 
injury of the plaintiff. When made on a privileged oc¬ 
casion the law does not imply malice from the communi¬ 
cation itself nor from its falsity, as in the ordinary case 
of libel.” 

It is clear from the cases cited by appellant that he is 
speaking only of the malice which is implied by law from 
the publication of an unprivileged libelous article and not 
of the actual malice which must be established by the plain¬ 
tiff in order to defeat a privileged communication. Thus, 
in his brief (page 15) appellant refers to the “legally mali¬ 
cious efforts of the defendants.” Nowhere is there any 
charge, let alone any facts showing the existence, of express 
malice. This Court has in such circumstances recognized 
that the District Court may appropriately grant a motion 
for summary judgment. Fletcher v. Evening Star News¬ 
paper Co., 72 App. D. C. 303, 306, 114 F. (2d) 582, 585 
(1940). What the Court said in the Fletcher case applies 
with equal force to the present case: 

“Although the declaration alleges and the plea de¬ 
nies that the publication was made in this case mali¬ 
ciously, appellant sets forth in his pleadings and argu¬ 
ment no specific facts to show the existence of malice in 
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fact or otherwise than by inference merely from the 
publication of the article which is claimed to be false, 
and his affidavit filed in opposition to appellee’s motion 
for judgment shows clearly that his pleading was in¬ 
tended to charge only malice resulting from such a 
publication. The article itself gives no evidence upon 
its face of the existence of malice. Nor did appellant 
contend either below or here, that there were malice 
and facts to show it, other than as might he inferred 
from the publication. His entire argument has been 
confined to the claim that... the article was untrue, de¬ 
famatory and wanting even in qualified privilege. He 
says, in effect, that. . . the publication was not privi¬ 
leged, conditionally or otherwise, and in consequence 
was malicious. In view of these facts, including both 
the absence of specification of any other facts tending 
to show actual malice and the presence of what amounts 
to a specification upon a consideration of the pleadings 
as a whole, we think that the allegations of the declara¬ 
tion concerning malice must he construed as charging 
the existence of malice in law, which results merely 
from unprivileged publication of defamatory matter, 
not of malice in fact. There was, therefore, no genuine 
issue of material fact in this respect.” 

As did the unsuccessful plaintiff in the Fletcher case, the 
plaintiff in the instant case, too, proceeds on the mistaken 
assumption that the appellee’s publication was not privi¬ 
leged and in consequence was legally malicious. Like the 
plaintiff in the Fletcher case, appellant in the instant case, 
when he speaks of malice, speaks only of the malice in law 
which is implied from the mere publication of an unprivi¬ 
leged communication, and not of actual or express malice. 

In his statement of points, appellant states that the words 
used by the League “being untrue in fact are actionable 
per se”. Again appellant misconceives the scope of the law 
of libel. It is elementary that the fact that a statement is 
false does not thereby make it libelous. Harper, Law of 
Torts §235 (1933); Prosser, Torts 781 (1941). Unless the 
statement about which the plaintiff complains is defama¬ 
tory, no cause of action for libel will lie. Moreover, since 
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the Dickins case permits of no persuasive refutation and so 
completely disposes of this case, it becomes unnecessary to 
enter into a consideration of the issue of truth. The 
League’s statements, which are substantially true and not 
defamatory, are in any event privileged as a consequence of 
the moral duty and obligation of the League to protect its 
interests, and it becomes unnecessary for the purposes of 
this summary judgment proceeding to inquire into the ques¬ 
tion of truth. 

Appellant seeks to gloss over the Dickins case, which so 
clearly reaffirms the privilege of self-defense. He makes a 
feeble attempt to avoid the controlling force of that case by 
stating that in the Dickins case the reply of the defendants 
was published within 30 days of the original attack, whereas 
in the present case, the survey published by the League did 
not appear until some months after the appellant published 
his attack upon the League. Suffice it to say that nowhere 
in the opinion of the Court in the Dickins case is the exis¬ 
tence of the privilege made dependent upon the lapse of 
time between the plaintiff’s publication and the reply of 
the defendant. Moreover, the fact that the appellee did not 
immediately issue a reply, which it clearly was justified in 
doing in view of the slanderous character of the Williams 
pamphlet, but instead, as the record shows, made a careful 
check with responsible military officials before including its 
answer to the Williams pamphlet in its annual survey ana¬ 
lyzing and evaluating anti-Semitic trends in the country in 
the year 1947, is further evidence that the appellee, League, 
was not actuated by malice. 
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n. 

Extensions of Remarks of Members of Congress Inserted in 
the Congressional Record Appendix Pursuant to the 
Policy and Practice of Congress Enjoy the Same Immu¬ 
nities as “Any Speech or Debate in Either House.” 

Congressman Sabath, in pursuance of his official respon¬ 
sibilities as a member of Congress, brought to the attention 
of his fellow members of the Congress certain matters 
involving the appellant, Williams. The Congressman 
believed that Williams was guilty of i ‘ seeking to divide 
Americans, and trying to destroy our national strength and 
unity so much needed in these troubled times. ,, He intro¬ 
duced into the Congressional Record an extension of 
remarks designed to expose Williams as an “exponent(s) 
of hatred,’* which remarks included an official letter from 
the then-Secretary of War. Daily Cong. Rec. Aug. 15,1947, 
A-4415, 6; 93 Cong. Rec. 80th Cong. 1st Sess. A-4149. 
That these remarks were fair comment is amply evidenced 
by the character of the Williams pamphlet. 

Article 1, section 6, clause 1 of the United States Consti¬ 
tution provides: 

“The Senators and Representatives shall receive a 
Compensation for their Services, to be ascertained by 
Law, and paid out of the Treasury of the United 
States. They shall in all Cases, except Treason, 
Felony and Breach of the Peace, be privileged from 
Arrest during their Attendance at the Session of their 
respective Houses, and in going to and returning from 
the same; and for any Speech or Debate in either 
House , they shall not be questioned in any other 
Place.” (Emphasis added.) 

Appellee, Sabath, contends that extensions of remarks 
in the Congressional Record serve precisely the same pur¬ 
pose as words spoken in “any Speech or Debate in either 
House” and are therefore entitled to the very same im¬ 
munity. While there apparently is no case which specifi- 
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cally determines the status of the Congressional Record 
Appendix in this connection, the history and purpose of 
the immunities clause and the applicable precedents re¬ 
quire the conclusion that statements made in the Appendix 
of the Congressional Record as extensions of remarks 
enjoy the same absolute privilege as a “Speech or Debate 
in either House.” 

In Kilbourn v. Thompson, 103 U. S. 168, 204 (1880), the 
Supreme Court early stated that “it would be a 
narrow view of the constitutional provision to limit it to 
words in debate/ 7 It recognized that the absolute Con¬ 
gressional immunity is not restricted to words spoken in 
debate, but is applicable 

“to written reports presented in that body by its 
committees, to resolutions offered, which, though in 
writing, must be reproduced in speech, and to the act 
of voting, whether it is done vocally or by passing be¬ 
tween the tellers. In short, to things generally done 
in a session of the House by one of its members in 
relation to the business before it.” 

This Court in Cochran v. Couzens, 59 App. D. C. 374, 375, 
42 F. (2d) 783, 784 (1930), cert, denied, 282 U. S. 874 (1939) 
quoted this language approvingly. 

In Van Riper v. Tumulty, 26 N. J. Misc. 37, 56 A. (2d) 611 
(1948) under a New Jersey constitutional provision iden¬ 
tical with the federal provision, the privilege was held to 
extend to statements made by a Representative before a 
committee. 

That the Congressional immunity is not confined to con¬ 
duct on the floor of the House is recognized by the Restate¬ 
ment of Torts, § 590 where it is stated that the privilege 
extends to the work of legislative committees or sub¬ 
committees whether the work is performed while the Con¬ 
gress is in session or during recess. (Emphasis added) 

In the Kilbourn case the Court, at page 204, quoted at 
length from Coffin v. Coffin, 4 Mass. 1, 27 (1808) in which 
the Massachusetts court considered a provision of the 
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Massachusetts constitution similar to the one contained in 
the federal constitution. 

“These privileges are thus secured, not with the in¬ 
tention of protecting the members against prosecu¬ 
tions for their own benefit, but to support the rights 
of the people, by enabling their representatives to 
execute the functions of their office without fear of 
prosecutions, civil or criminal. I, therefore, think that 
the article ought not to be construed strictly, but 
liberally, that the full design of it may be answered. 
I will not confine it to delivering an opinion, uttering 
a speech, or haranguing in debate; but will extend it 
to the giving of a vote, to the making of a written re¬ 
port, and to every other act resulting from the nature, 
and in the execution, of the office; and I would define 
the article as securing to every member exemption 
from prosecution, for everythin^ said or done by him 
as a representative, in the exercise of the functions of 
that office, without inquiring whether the exercise was 
regular, according to the rules of the House, or irreg¬ 
ular and against their rules. I do not confine the mem¬ 
ber to his place in the House; and I am satisfied that 
there are cases in which he is entitled to this privilege 
when not within the walls of the representatives* 
chamber/* 

Tucker in his treatise on the Constitution of the United 
States has stated that this immunity is derived from the 
language of the English Bill of Rights enacted by Parlia¬ 
ment in 1689 (1 William and Mary, Sess. 2, ch. 2) which 
reads thus: 

“That the freedom of speech, and debates, or proceed¬ 
ings in parliament, ought not to be impeached, or ques¬ 
tioned in any court or place out of parliament/* 

The inclusion of this provision in the Bill of Rights, 
which was the foundation of the Constitutional Monarchy 
of England, put an end to what had become a frequent 
abuse of the independence of Parliament—viz, royal arrests 
of members for words spoken in debate, and the prosecu¬ 
tion of such members for such words. It was natural that 
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the framers of the Constitution should insert this precious 
privilege in respect to the Houses of Congress, for if a 
member was to be punishable or questioned by any author¬ 
ity other than the House of which he was a member, debate 
would be conducted under restrictions which would make 
freedom of speech and legislative activity impossible. The 
privilege is akin to the privilege which is accorded to a 
judge, who is not to be questioned or prosecuted civilly or 
criminally for any act in the scope of his duty which is 
honestly and conscientiously performed. Randall v. Brig¬ 
ham, 74 U. S. 523 (1868). 

I Tucker, The Constitution of the United States 
§ 207. (1899) 

Madison, in his writings said, 

“I have always considered the right of self protection 
in the discharge of the necessary duties as inherent in 
legislative bodies as in the courts of justice, in the 
State legislatures as in the British Parliament, and in 
the Federal Legislature as in both. In the application 
of this privilege to emerging cases, difficulties and 
differences of opinion may arise. In deciding on these 
the reason and necessity of the privilege must he the 
guide.” (emphasis added) 

Madison’s Writings, vol. 4, p. 221. 

The power of the Congress to make rules for its pro¬ 
ceedings is derived from Article 1, Section 5, Clause 2 of 
the Constitution. Its power in this regard has been sum¬ 
marized by the Supreme Court in United States v. Ballin, 
144 U. S. 1, 5 (1891) as follows: 

“The Constitution of the United States empowers each 
house to determine its rules of proceedings. It may 
not by its rules ignore constitutional restraints or 
violate fundamental rights, and there should be a reas¬ 
onable relation between the mode or method of pro¬ 
ceeding established by the rule and the result which is 
sought to be attained. But within these limitations all 
matters of method are open to the determination of 
the house, and it is no impeachment of the rule to say 
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that some other way would be better, more accurate 
or even more just. It is no objection to the validity of 
a rule that a different one has been prescribed and in 
force for a length of time. The power to make rules 
is not one which once exercised is exhausted. It is a 
continuous power, always subject to be exercised by 
the house, and, within the limitations suggested, abso¬ 
lute and beyond the challenge of any other body or 
tribunal.” 

The Rules of the House state: 

“The practice of inserting in the Congressional Rec¬ 
ord speechs not actually delivered on the floor has 
grown up by consent of the House as the membership 
has increased and it has become difficult at times for 
every Member to express at length on the floor his rea¬ 
sons for his attitude on public questions.” 

Rules of the House of Representatives, 79th Cong., 2d 

Sess., H. Doc. No. 769, section 929. 

See also Cannon’s Procedure in the House of Represen¬ 
tatives, 80th Cong., 2nd Sess., H. Doc. No. 731, p. 315, 
where it is stated: 

“An accurate and comprehensive record of proceed¬ 
ings is an indispensable adjunct to representative gov¬ 
ernment. Especially important, though often decried, 
is the right to extend remarks in such record. In 
large legislative bodies where time is necessarily at a 
premium, it affords Members an opportunity to e^ 
plain their attitude on pending questions and so give 
constituents a basis on which to approve or dis¬ 
approve, and at the same time apprises colleagues and 
the country at large as to local sentiment the Member 
is elected to represent.” 

In accordance with this custom, Representative Halleck 
made a request on July 26,1947, the last day of the session, 
for general leave to extend remarks in the following words: 

“Mr. Speaker, I ask unanimous consent that all 
members of the House shall have the privilege, until 
the last edition authorized by the Joint Committee on 
Printing is published, to extend and revise their own 
remarks in the Congressional Record on more than 
one subject, if they so desire, and may also include 
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therein such short quotations as may be necessary to 
explain or complete such extension of remarks. This 
order shall not apply to any subject matter which may 
have occurred or to any speech delivered subsequent 
to the recess by Congress.” 

This request which was agreed to (93 Cong. Rec., 80th 
Cong. 1st Sess., p. 10521) was a reasonable vehicle to use 
in lieu of a continuance of debate and discussion, and consti¬ 
tuted ample authority for any insertions made thereunder. 

Appellee, Congressman Sabath, acted pursuant to this 
practice and this procedure. The subject of the Congress¬ 
man’s extension of remarks has long been a matter of con¬ 
gressional concern, and is a subject regularly treated by 
members of Congress in “speech or debate.” Congress in 
1947, as in previous years, provided that last-minute mat¬ 
ters being readied for “speech or debate” could be inserted 
in the Congressional Record without delaying adjournment. 
That this was a reasonable exercise of Congressional power 
to determine its rules of procedure is too clear for argu¬ 
ment. Cannon’s Procedure in the House of Representa¬ 
tives, 80th Cong., 2nd Sess. H. Doc. No. 731, p. 318. 

If the underlying philosophy of prior decisions that the 
provisions of Article I, Section 6, Clause I are to be liber¬ 
ally and not strictly construed, is to remain unimpaired, 
then insertions in the Congressional Record cannot be re¬ 
moved from the ambit of legislative debate, cannot be insu¬ 
lated from other acts of the office of the representative, and 
cannot be differentiated from a delivered speech, so as to 
subject the Member to liability for libel. 

m. 

Appellant’s Motion for Summary Judgment is Sham 

and Frivolous. 

The appellant’s prayer that his motion for summary 
judgment be granted is frivolous and sham on its face and 
the point merits no extended discussion and is not even 
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worthy of consideration by this court. While under appel¬ 
lee’s theory of the case, questions of the truth and alleged 
defamatory character of appellee’s statements are not now 
in issue, if this court should overrule the order of the Dis¬ 
trict Court sustaining appellee’s motion for summary judg¬ 
ment, these facts would be material, and appellee has 
squarely put them in issue both in its affidavits (Joint Ap¬ 
pendix 13-A, 16-A) and in the argument in the court below 
(Joint Appendix 26-A, 28-A). Moreover, since as a matter 
of law the League was clearly privileged to reply to the 
Williams attack, the order of the court below can be re¬ 
versed only if this court should be of opinion that there was 
some issue of fact regarding actual malice to justify sub¬ 
mission of the issue to the jury. But as the record so abun¬ 
dantly demonstrates, nowhere either in his affidavit or his 
pleadings does the appellant allege, and clearly he cannot 
allege, that the League was actuated by malice. In any 
event, the law is well settled that the denial of appellant’s 
motion for summary judgment which is implicit in the 
granting of summary judgment to the appellee, is not 
appealable. Florian v. U. S., 114 F. (2d) 990 (1940). In re 
Finkelstein, 102 F. (2d) 688 (1939); Betmar Hats, Inc. v. 
Young America Hats, Inc., 116 F. (2d) 956 (1941); Jones 
v. St. Paul Fire and Marine Insurance Co., 108 F. (2d) 123, 
125 (1939). 
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CONCLUSION. 

In light of the record herein, the judgment of the court 
below was correct and should be affirmed. 
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